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Tue Albany Law Journal criticises with 
great severity the recent decision of Haskell 
v. Haskell by the Supreme Court of Massa- 
chusetts, in which the court said: ‘‘We know 
of no absolute rule of law that the father is 
entitled to the custody of the children when 
he obtains a divorce from the bonds of mat- 
rimony on the ground of bigamy and adultery 
committed by the wife.’’ We hardly feel 
that the language of the court deserves the 
terrific onslaught made upon it by the learned 
editor, who does not hesitate to declare that 
‘‘This is one of the most absurd, inhuman 
and immoral decisions ever made.’’ In order 
to work himself up to the condition of mind 
which prompted such language, he dwells 
upon facts evidently dehors the record, and 
which the appellate judges do not appear to 
have had before them, viz.: the very lamb- 
like innocence and guilelessness of the father 
aud the astounding wickedness of the mother. 
It may be that in the case in question the 
lower court was wrong in awarding the cus- 
tody of the children to the mother, and we 
do not enter into the controversy as the 
champion of wicked women or ill-advised 
judges, but the statement of the supreme 
court as a matter of law is literally true. 
There is no such ‘‘absolute rule of law,’’ and 
the decisions of such questions are left large- 
ly to the sound discretion of the judge be- 
fore whom the evidence has ail been pre- 
sented. Does the editor in question know of 
such absolute rule of law? If he does, the 
Supreme Court of Massachusetts would un- 
doubtedly be gratified at its production. In 
the meantime, we beg to remind the editor of a 
truth which he himself has frequently ut- 
tered, viz.: that sentiment is not always law. 





—_ —_— — 


’ A New Jersey correspondent approves of 
the position taken by us in arecent editorial 
on the subject of the increasing multiplicity 
of reports. As a matter of fact it would be 
difficult to find a member of the bar in any 
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locality who does not agree with us on that 
question. Weare constantly hearing com- 
plaints, and to us it seems one of the per- 
plexing questions which must have an early 
solution. It touches not only the pocket- 
book of the practitioner, but also his ability 
to practice with intelligence and ease. The 
judges of the courts should be brought to a 
sense of the importance of the subject. 
Opinions should not be written by them in 
cases involving fundamental principles long 
established by authority ; and opinions, when 
necessary, should be short, terse, logical 
and concise. Our attention has recently been 
called to a Maryland case wherein one of the 
members of the Supreme Court of that State, 
on a subject not particularly novel, found it 
necessary to inflict upon practitioners one 
hundred solid pages of print, in order, as he 
thought, to make himself understood. A 
judge who cannot be understood in fewer 
words than is contained in that opinion 
should be allowed to retire. Brevity in an 
appellate judge is not only the ‘‘soul of wit,’’ 
byt is also a great boon to the practitioner 
and the reporter. 





Ir seems that Mr. Baron Huddelston, of 
England, has beaten the record of -the vice- 
chancellor who granted an injunction while 
bathing. He charged a grand-jury from his 
bed, which act has commended him to the 
English law papers as being of firm will and 
devoted to his duties. At Lewes he had a 
severe attack of gout, and, finding that the 
terms of the commission of Assize provided 
for the holding of the assizes ‘‘at such places 
snd times as you may appoint,’’ the learned 
judge appointed his ‘‘bedroom,’’ and, as the 
Times reporter puts it, ‘‘the high sheriff, at- 
tended by the under-sheriffs and the chap- 
lain and the clerk of assize, and followed by 
twenty-three gentlemen of the county as 
grand jurors, walked to the judge’s lodgings, 
and were ushered upstairs into the judge’s 
bedroom. The high-sheriff, with two under- 
sheriffs, stood at the head of the bed on one 
side, and the clerk of assize on the other, 
and the gentlemen of the grand jury were 
ranged round the foot and sides of the bed. 
The usual formalities were then gone through, 
the commission was read, the names of the 
grand jurors were read over and they an- 
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swered, and they were sworn in due form, 
and then the learned Baron proceeded to 
charge them from his bed with his usual 
skill, clearness and facility.’’ He appears to 
have invited representatives of the press and 
the general public to come in and share the 
spacious accommodation afforded by the bed- 
room. 








NOTES OF RECENT DECISIONS. 


DeatH BY Wronerut Act—ParTIEs — 
Measure or DamaGes.—In Munro v. Pacific 
Coast Dredging & Reclamation Co., 24 Pac. 
Rep. 303, the Supreme Court of California 
consider questions, as to the construction of 
the ‘‘civil damage act,’’ of interest, doubt- 
less, in many of the States having stat- 
utes with similar language. It was there 
decided that in an action by the personal rep- 
resentative under Code Civil Proc. Cal., § 377, 
providing for the recovery, for a death 
caused by the wrongful act of another, of 
‘‘such damages as, under all the circum- 
stances of the case, may be just,’’ the mother 
of deceased is entitled to compensation for 
the pecuniary loss sustained by her on ac- 
count of the death of her son. She is also 
entitled to damages for the loss of his com- 
fort, society, support and protection. But 
no damages can be recovered for her grief, 
sorrow and mental suffering. Thornton, J., 
says: 

It has been held in an English case that the jury 
should not be allowed to take into consideration the 
mental sufferings or bereavement of the plaintiff or 
the loss of her husband. Blake v. Railway Co., supra. 
In this case the widow of the deceased, as administra- 
trix, was the plaintiff. In the case cited Justice Cole- 
ridge said: “The title of this act [referring to Lord 
Campbell’s act] may be some guide to its meaning, 
and it is ‘An act for compensating the families of per- 
sons killed,’ not for solacing their wounded feelings. 
Reliance was placed upon the first section, which 
states in what cases the newly-given action may be 
maintained, although death has ensued; the argument 
being that the party injured, if he had recovered, 
would have been entitled to a salatium, and therefore 
so shall his representatives on his death. But it 
will be evident that this act does not transfer this right 
of action to his representative, but gives to the repre- 
sentative a totally new right of action, on different 
principles. Section 2 enacts that ‘in every such action 
the jury may give such damages as they may think 
proportionate to the injury resulting from such death 
to the parties, respectively, for whom, ard for whose 
benefit, such action shall be brought.’ The measure 
of damages is not the loss or suffering of the deceased, 





but the injury resulting from his death to his family.” 
In Franklin v. Railway Co., (1858), 3 H. & N. 211, 
and in Dalton v. Railway Co., (1858), 4 C. B. (N. S.) 
296, suits were maintained on account of the death of 
sons for the benefit of parents, and damages allowed 
to be assessed on the basis of reasonable expectation 
on the part of tke latter, or pecuniary benefit to be de- 
rived from the continuance of their sons’ lives, but in 
the latter case the expenses of funeral and mourning 
were disallowed; Mr. Justice Willes saying that “‘the 
subject-matter of the statute is compensation for in- 
jury by reason of the relative not being alive.’? See, 
also, Railroad Co. v. Morris, supra; Bradshaw v. Rail- 
way Co., L. R. 10 C. P. 189; Leggott v. Railway Co., 
1Q. B. Div. 599. We agree with what is said in the 
opinion above quoted, that the action given by the 
statute is a new action, and not the transfer to the 
representative of the right of action which the de- 
ceased person would have had if he had survived the 
injury. Blake v. Railway Co., supra; Pym v. Railway 
Co., 2 Best & S. 759; Read v. Railroad Co., L. R. 3 Q. 
B. 555; Safford v. Drew, 3 Duer. 627; Railroad Co. v. 
Morris, supra. 


It may be observed that the language of the statute 
of this State (section 377, Code Civil Proc.) is broader 
than the language of the Englishstatute. The English 
statute may be found in 2 Redf. R. R. (6th ed.) 287. 
Under the words of the section, we are of opinion that 
the circumstances mentioned in it do not include the 
sorrow, grief or mental suffering occasioned by the 
death of Michael Stanton to bis mother. The extent 
of the sorrow, grief and mental suffering was not 
shown to the jury by any testimony. It was left to be 
inferred as a natural result of the death of the son. 
Whether such grief was overwhelming, or of a light 
and transient character, did not appear. The extent 
and character of the sorrow and grief were left to be 
conjectured or guessed at by the jury, with the right 
conceded to the jury of finding such grief and sorrow 
to be extreme, should they so elect. The opportunity 
to run into wild and excessive verdicts would be al- 
lowed them, if the rule was as contended by plaintiff. 
The standard would be too vague and uncertain to be 
established as a rule of law for the admeasurement of 
the rights of parties. Misera est servitus ubi jus est 
vagum aut ipcertum. In allowing the jury to take 
into consideration the loss of the comfort, society and 
protection of deceased, we think we have gone far 
enough; but this, we think, should be allowed in the 
case of a wife, as in Beeson’s Case, 57 Cal. 20, or a 
mother. We have found no case in which damages for 
sorrow, grief and mental suffering are allowed under 
ang of the statutes. We have examined the cases cited 
on behalf of the plaintiff, and they affirm no such 
proposition. See Blake v. Railway Co., supra; Rail- 
road Co. v. Morris, supra. In Beeson y. Mining Co., 
57 Cal. 20, no such damages were allowed. The action 
in that case was by the widow of the deceased, as heir; 
and an instruction that,in estimating damages, the 
jury might take into consideratien the pecuniary loss, 
and also the relations existing between the plaintiff 
and the deceased at the time of his death, and the in- 
jury sustained by her in the loss of his society, was 
approved. Page 33. In the case of McKeever v. Rail- 
road ©o., 59 Cal. 294, the question did not arise. See 
pages 300,301. In Cook v. Railroad Co., 60 Cal. 604, 
no such question arose or was decided. See pages 
607-610. Nor did it arise in Nehrbas v. Railroad Co., 
62 Cal. 320. The sorrow, grief and mental suffering of 
the mother, in our judgment, was too remote a cir- 
cumstance to be taken inte consideration in the esti- 
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mate of damages, and was not allowable under our 
statute. Judge Redfield, in the sixth edition of his 
work on Railways, states: ‘‘There seems no doubt, 
according to the best considered cases in this country, 
that the mental anguish, which is the natural result of 
the injury, may be taken into account in estimating 
damages, although not of itself the foundation for an 
action,” (vol. 2, 228;) and the same statement is made 
in the third edition of the same work, and cites to 
sustain his statement Canning v. Williamstown, 1 
Cush. 451, and Morse v. Railroad Co., 10 Barb. 623. In 
neither of these cases did the question arise. The first 
was an action by the party injured against a town, 
under a statute, to 1ecover damages for an injury sus- 
tained by the plaintiff in consequence of a defect in a 
bridge in the town of Williamstown. The second case 
was an action brought by a passenger injured on the 
cars of the defendant company. Neither of the ac- 
tions was to recover damages for the death of any per- 
son. In State v. Railroad Co., 24 Md, 85, there is the 
same criticism of the remark of Judge Redfield, above 
quoted, in relation to damages caused by mental an- 
guish. See pages 106, 107. And in this case from 
Maryland, which was an action for the benefit of the 
mother to recover damages for the death of her minor 
son, brought under the Maryland statute, it was held 
that the mental suffering of the mother resuiting from 
the death of the child was a matter too vague to enter 
into the estimate of the damages merely compensa- 
tory. Ina note on page 288 of 2 Redf. R. R. (6th ed.) 
it is stated: ‘In a suit by a parent for the death of a 
child, recovery can be had only for the pecuniary in- 
jury—services of child less cost of maintenance 
(Pennsylvania Co. v. Lilly, 73 Ind. 252; Railway Co, 
vy. Freeman, 36 Ark. 41; Railroad Co. v. Kindred, 57 
Tex. 491; Railroad Co. v. Delaney, 82 Ill. 198; see 
Walters v. Railroad Co., 41 Iowa, 71); including med- 
ica] attendance, nursing and expenses of burial, but 
not grief, loss of society, etc. Railroad Co. v. Bar- 
ker, 38 Ark. 359; see Barley v. Railroad Co., 4 Biss. 
439.”’ This note is by the editor of the sixth edition, 
Mr. J. Kendrick Kinney. We are of opinion that the 
court erred in including in the instruction the words 
“sorrow, grief and mental suffering” occasioned by 
the death of the son to his mother. In thus directing 
the jury the court fellinto an error. In our opinion 
the damages should be confined to the pecuniary loss 
suffered by the mother, and the loss of the comfoit, 
society, support and protection of deceased. 


Corporation —ContTRact — RESTRAINT OF 
Trap—e—Mownopotirs.— Cases like State v. 
Nebraska Distilling Co. 46 N. W. Rep. 
155, decided by the Supreme Court of Ne- 
braska, are getting to be more common, 
though the subject of legal .restriction upon 
trade monopolies is yet in its infancy in this 
country. It was held in that case that cor- 
porations can be organized under the laws of 
this State for a lawful purpose only. Un- 
lawful acts of a corporation are not limited 
to those which are mala prohibita and malum 
in se, but include powers which the corpora- 
tion is not authorized to exercise, and con- 
tracts which they are not empowered to 
make. A contract in total restraint of trade 





in the State, and which tends to prevent 
competition in an article of commerce, and 
create a monopoly therein, is null and void; 
and a like rule applies to a conveyance ex- 
ecuted for a like use, which, being for an 
unlawful purpose, is therefore ultra vires. 


Maxwell, J., says: 

Contracts in total restraint of trade, as that a person 
shall not carry on his business anywhere in the State, 
are void, no matter what the consideration may be, 
because the effect of such contract must be injurious 
to the public. The early cases in regard to contracts 
in restraint of trade were reviewed by Parker, C. J., 
in Mitchell v. Reynolds, 1 P. Wms. 181 (decided in 
1711); and it was held, in effect, that contracts in total 
restraint of trade were void, and that contracts in 
partial restraint of trade were also void unless there 
was sufficient consideration, and a good reason for 
entering into the contract. In Homer v. Ashford, 3 
Bing. 322, contracts in total restraint of trade were 
held to be void. To the same effect. are Horner v. 
Graves, 7 Bing. 735; Hayward v. Young, 2 Chit. 407. 
These cases have generally been followed in this coun- 
try. A well-considered case on this subject is 
Lange v. Werk, 2 Ohio St. 520, in which it was held 
that, before such contract can be enforced, it must 
appear by the pleadings and proofs that the restraint 
is partial; that it is reasonable, and founded on a good 
consideration; and this seems to be the law at the 
present time. Lawrence v. Kidder, 10 Barb. 641; 
Pierce v. Fuller, 8 Mass. 223; Palmer v. Stebbins, 3 
Pick. 188; Whitney v. Slayton, 40 Me. 231; Nobles v. 
Bates, 7 Cow. 307; Duffy v. Shockey, 11 Ind. 71; Bow- 
ser v. Bliss,7 Blackf. 344; Beard v. Dennis, 6 Ind. 204; 
Chappel v. Brockway, 21 Wend. 158. 

Whatever tends to destroy competition and create 
a monoply is contrary to public policy, and therefore 
unlawful. Morris Run Coal Co. v. Barclay Coal Co., 
68 Pa. St. 173; Craft v. McConoughy, 79 Ill. 346; Rail- 
road Co. v. Collins, 40 Ga. 585; Hazlehurst v. Railroad 
Co., 48 Ga. 18; West Virginia Transp. Co. v. Ohio 
River Pipe-Line Co., 22 W. Va. 600; People v. Trust 
Co., 22 N. E. Rep. 798; Richardson v. Buhl, 43 N. W. 
Rep. 1102. In the latter case, it was held that a con- 
tract in furtherance of a monopoly, and growing out 
of transactions in connection therewith is against pub- 
lic policy; and, although the question was not raised 
by the parties, yet the court, of its own motion, took 
notice of its illegal character, and held it void. It is 
said: “The organization is a manufacturing company. 
The business in which it is engaged is making friction 
matches. Its articles provide for the aggregation of 
an enormous amount of capital, sufficient to buy up 
and absorb all of tbat kind of business done in the 
United States and Canada, to prevent any other per- 
son or corporation from engaging or carrying on the 
same, thereby preventing all competition in the sale 
of the article manufactured. This is the mode of con- 
ducting the business, and the manner of carrying it 
on. The sole object of the corporation is to make 
money, by having it in its power to raise the price of 
the article, or diminish the quantity to be made and 
used, at its pleasure. Thus both the supply of the 
article and the price thereof are made to depend upon 
the action of a half dozen individuals, more or less, to 
satisfy their cupidity and avarice, who may happen 
to have the controlling interest in this corporation, an 
artificial person, governed by a single motive or pur- 
pose, which is to accumulate money regardless of the 
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wants or necessities of over 60, 000, 000 of people. The 
article thus completely under their control for the last 
50 years has come to be regarded as one of necessity, 
not only in every household ofthe land, but one of 
daily use by almost every individual in the 
country. It is difficult to conceive of a monopoly 
which can affect a greater number of people, or one 
more extensive in its effect on the country, than that 
of the Diamond Match Company. It was to aid that 
company in its purposes, and in carrying out its object 
that the contract in this case was made between these 
parties, and which we are now asked to aid in enfore- 
ing. Monopoly in trade or in any kind of business ir 
this country is odious to our form of government. It 
is sometimes permitied to aid the government in car- 
rying on great public enterprise, or public work under 
governmental control, in the interest of the public. 
Its tendency is, however, destructive of free institu- 
tions, and repugnant to the instincts of a free people, 
and contrary to the whole scope and spirit of the 
federal constitution, and is not allowed to exist under 
express provision in several of our State constitutions. 
Indeed, it is doubtful if free government can long ex- 
istin a country where such enormous amounts of 
money are * * * accumulated in the vaults of cor- 
porations, to be used at discretion in controlling the 
property and business of the country against the in- 
terest of the public and that of the people, for the 
personal gain and aggrandizement of a few individuals. 
It is always destructive of individual rights, and of 
that free competition which is the life of business; 
and it revives and perpetuates one of the great evils 
which it was the object of the framers of our form of 
government to eradicate and prevent. It is alike de- 
structive to both individual enterprise and individual 
prosperity, whether conferred upon corporations or 
individuals; and therefore public policy is, and ought 
to be, as well as public sentiment, against it. All com- 
binations among persons or corporations for the pur- 
pose of raising or controlling the prices of merchan- 
dise, or any of the necessaries of life, are monopolies, 
and intolerable, and ought to receive the condemna- 
tion of all courts.” 

In Salt Co. v. Guthrie, 35 Ohio St. 666, it is said: 
“Public policy unquestionably favors competition in 
trade, to the end that its comimodities may be afforded 
to the consumer as cheapily as possible, and is opposed 
to monopolies, which tend to advance market prices, 
to the injury of the general public,” etc. 

In Oregon Ry. & Nav. Co. v. Oregonian Ry. Co., 130 
U.S. 1,9 Sup. Ct. Rep. 409, the Supreme Court of the 
United States, in speaking of the proper construction 
of articles of association of corporations organized 
under general laws, say: ‘‘We have to consider, when 
such articles become the subject of construction, that 
they are, inasense, ex parte. Their formation and 
execution—what shall be put into them, as well as what 
shall be left oat—do not take place under the super- 
vision of any official authority whatever. They are the 
production of private citizens, gotten up in the inter- 
est of the parties who propose to become corporators, 
and stimulated by their zeal for the personal advan- 
tage of the parties concerned rather that the general 
good. * * * These articles, which necessarily as- 
sume by the sole action of the corporators enormous 
powers, many of which have been heretofore considered 
ofa public character, sometimes affecting the interests 
of the public very largely and very seriously, do not 
commend themselves to the judicial mind as a class of 

nstruments requiring or justifying any very liberal 
construction. Where the question is whether they 





conform to the authority given by the statute in re- 
gard to corporate organizations, it is always to be 
determined upon just construction of the powers 
granted therein, with adue regard for all the other 
laws of the State upon that subject. * * * The 
manner in which these powers shall be exercised, and 
their subjection to the restraint of the general laws of 
the State, and its general principle of public policy, 
are not in any sense enlarged by inserting in the ar- 
ticles of association the authority to depart there- 
from.’’ This, we think, is a correct construction of 
the law, relating to such articles, and we adopt the 
same. 

Alcohol is an article of commerce. It is applied to 
a thousand usvs in arts and manufactures. The 
amount which is rectified and used as intoxicating 
drink forms but a very small part of the quantity act- 
ually. distilled. And, being an article of commerce, 
any contract creating a monopoly therein is against 
public policy, and void. A corporation can exercise 
no powers except such as are granted to it by the 
charter which it exists. Thomas y. Railroad Co., 101 
U. S. 71; Oregon Ry. & Nav. Co. v. Oregonian Ry. 
Co., 1380 U. S. 1, Sup. Ct Rep. 409. Itis no part o 
the powers of the distilling company to sell all its 
property, real and personal, together with the fran- 
chises and powers necessary to properly carry on the 
business. Oregon Ry. & Nav. Co. v. Oregonian Ry. 
Co., supra. The fact that the corporation has author- 
ity to put an end to its existence by avote of a major- 
ity of its stockholders, in which event it may proceed 
to settle upits affairs, dispose of its property, and 
divide its capital stock, and surrender its charter to 
the State, does not authorize it to terminate its exist- 
ence by a sale and disposal of all its property and 
rights. Jd. The findings in this case, to which no 
objection is made, clearly show that the object of the 
distilling company in entering into the illegal combi- 
nation was to destroy competition and create a monop- 
oly, not only by limiting the production of alcohol, 
but by dismantling as many distilleries as the trust 
saw &t, absolutely prevent the manufacture of the 
article, except in the few estaelishments controlled by 
the trust; and thus it would be enabled to control 
prices, prevent production, and create a monopoly of 
the most offensive character. Any contract entered 
into with such an object in view is, under the laws of 
the State, null and void; and the conveycnce from the 
distilling company to the trust was in contravention 
of the authority conferred by statute on that company, 
in excess of the powers granted by its charter, and 
against public policy and void and no title passed by 
such conveyance. 


CromnaL Law — Homicipe — Evipence— 
Ats1.—In State v. Howell, 14 8S. W. Rep. 4, 
the Supreme Court of Missouri hold that on 
trial for murder an instruction that defend- 
ant must establish an alibi by a preponder- 
ance of evidence, before the jury can regard 
such defense, is error. Itis only necessary 
that the evidence offered to show an alibi 
raises in the minds of the jury a reasonable 
doubt as to defendant’s guilt. It will be 
observed that the court overrules State v. 
Jennings, 81 Mo. 185. Ray, C. J., says: 


It is also insisted by defendant’s counsel that the 
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court erred in giving the first and refusing the second 
of said instructions in reference to alibi. On this 
question the rulings of this court bave not been en- 
tirely uniform. In support of the first of said instruc- 
tions, being No. 7, given by the court for the State, 
we are cited to the case of State v. Jennings, 81 Mo. 
185, and at pages 189, 190. This case, it must be con- 
ceded, is authority for that position, but it cites no 
authority, judicial or elementary, for its support; nor 
is any reference made toa prior ruling of this court. 
State v. Lewis, 69 Mo. 92, where the contrary doctrine 
is held. See first head-note and pages 94, 95. Whart. 
Crim. Ev. (8th ed.) § 333, uses this language: ‘It has 
been said that an alibi is so far a confession and avoid- 
ance that it must be proved by a preponderance of 
proof. But an alibi not only goes to the essence of 
guilt, but it traverses one of the material averments 
of the indictment, that the defendant did, then and 
there, the particular act charged. To hold that, 
though the defendant casts reasonable doubt on the 
avertment of his co-operation in the guilty act, he 
must be convicted unless he establishes such non-co- 
operation by a preponderance of proof, is to fall into 
the error above noticed of confounding burden of 
proof with presumption of innocence. Undoubtedly, 
if the prosecution makes out a ease sufficient to secure 
a verdict of conviction, then the burden ison the de- 
fendant to prove his defense. But when his proof is 
in, then the final question is, are the essential aver- 
ments of the indictment proved beyond reasonable 
doubt? And among these essential avertments is the 
defendant’s participation in the act charged.’’ To the 
same effect it the ruling of the St. Louis Court of Ap- 
peals in the case of State v. Kelly, 16 Mo. App. 213; 
The Supreme Court of Indiana, Lowa, and Texas, in 
well-considered cases, have also approved and an- 
nounced, in express terms, the same doctrine. See 
Howard v. State, 50 Ind 190; State v. Hardin, 46 Iowa, 
623; and Walker v. State, 42 Tex. 360. Inthe case of 
People v. Fong Ah Sing, 64 Cal. 253, this whole ques- 
tion of alibiand reasonable doubt combined is pre- 
sented with unusual force, clearness, and ability in the 
instruction asked for defendant, and approved by the 
supreme court in an opinion of equal point, brevity, 
and perspicuity. The instruction isin the following 
language: ‘“‘Whilst the prosecution must establish 
beyond a reasonable doubt the guilt of the defendant, 
it is not incumbent on the defendant to prove an alibi 
beyond a reasonable doubt. Though the evidence 
offered to establish an alibi falls short of the weight of 
moral certainty as to the existence of the alibi, yet, 
if it leave in the minds of the jury such .a doubt or 
uncertainty that taken by itself, they could not find 
for or against the ailbi, they are bound to carry such 
doubt into the case of the prosecution, and to array 
it there as an element of the reasonable doubt beyond 
which the prosecution must establish guilt. The de- 
fendant is entitled as much to the benefit of such 
doubt as to any other doubt raised by the evidence; 
and if its weight alone, or added to that of any other, 
be sufficient to reduce belief in their minds as to the 
defendant’s guilt to a reasonable doubt, they must 
acquit.” This instruction the court below refused to 
give, but in its stead gave the jury as the law upon 
the subject of alibi the following: “If the jury find 
the defendant to have been at another place, as, for 
instance, in the society’s rooms which have been 
spoken of in the evidence, at the time of the alleged 
shooting, and if his being there then creates a reason- 
able doubt of his having been present at the place 
if the alleged crime at the time of its alleged commis- 





sion, he should have the benefit of that reasonable 
doubt, and be acquitted.” In disposing of these in- 
structions the court proceeds to say: ‘*The instrucfion 
requested was substantially correct, and should have 
been given. The charge given was incorrect, and 
should not have been given.”” The commission of a 
criminal offense implies of course, the presence of the 
defendant at the necessary time and place. Proof of 
an alibi is therefore as much of a traverse of the crime 
charged as any other defense, and proof tending to 
establish it, though not clear, may, nevertheless, with 
the other facts of the case, raise doubt enough to pro- 
duce an acquittal. A reasonable doubt of the defend- 
ant’s presence at the time and place necessary for the 
commission of the crime would seem necessarily to 
raise a reasonable doubt of his commission ofit. But, 
according to the charge of the court below, the de- 
fendant was notto have the benefit of any doubt in 
regard to the alleged alibi unless the jury should find 
as a fact that he was at another place than the place 
of shooting when the shooting occurred. It is obvious 
that the finding of that fact would have of itself es- 
tablished the alibi, and that would have ended the 
ease for the prosecution. But proof tending to estab- 
lish an alibi, though insufficient of itself to establish 
that fact, is not to be excluded from the case. What- 
ever doubt, if any such testimony may raise in the 
minds of the jurors is for their consideration, and if 
its weight alone, or added to that of other evidence in 
the case, be sufficient to reduce belief in their minds 
as to the defendant’s guilt to a reasonable doubt, they 
should acquit, for in every criminal case, when all the 
proof is in, the final question for the jury is, are all 
the essential averments of the indictment proved be- 
yonda reasonable doubt? This cogent reasoning of 
the court presents the correct law, both as to alibi 
and “reasonable doubt.” We hold, therefore, that 
the views expressed on this question in the case of 
State v. Jennings, supra, are not well considered and 
should no longer be adhered to. 


TriaAL—Lverorer Remarks or CounsEL— 
New Triat.—In Augusta & S. R. Co. v. 
Randall, 11S. E. Rep. 706, decided by the 
Supreme Court of Georgia, the plaintiffs’ 
counsel was allowed to say to the jury: ‘‘At 
all events, gentlemen, I believe, before high 
heaven, that, if Mr. Mosher had not paid 
this visit to our witness this morning, she 
would have fulfilled her promise, and would 
have come to court and testified in the case. 
It would be improper for me to say what she 
would have testified to; but we deem her 
testimony important—in fact, our most im- 
portant witness—and were very anxious to 
have her present.’’ The court, in holding 
that the defendant was entitled to a new 
trial therefor says: 

We think the court erred in refusing to grant a new 
trial upon this ground. We think the remarks of 
counsel for the plaintiffs in his concluding speech to 
the jury were calculated, and doubtless did, prejudice 
the minds of the jury against the defendant. The 


charge was positively and distictly made that 
the superintendant of the defendant hal 
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tampered with the plaintiffs’ witness, and 
prevailed upon her not to attend court and 
testify. Although, when corrected by the court, 
counsel withdrew the statement, he asserted after- 
wards that he “believed, before high Heaven,” that, 
if Mosher had not paid this visit to his witness, she 
would have fulfilled her promise, and have come to 
court and testified in the case; that her testimony was 
most important—in fact, she was the most important 
witness he had—and he was anxious to have had her 
appear. There was not a scintilla of testimony, so 
far as this record discloses, that Mosher had tampered 
with the witness. There was nothing to authorize 
such a statement save the charge made by counsel in 
the morning, not under oath, that Mosher had tam- 
pered with the witness, which was denied by defendant 
in like manner. The defendant also sought to intro- 
duce Mosher as a witness to testify under oath for the 
purpose of refuting the imputation cast upon him and 
his company. This was refused by the court. It is 
insisted, however, that defendant’s counsel was also 
out of orderin his remarks to the jury, which are 
quoted above, and that, therefore, plaintiffs’ counsel 
was entitle to reply. We think the remarks of de- 
fendant’s counsel were improper, but do not think 
they justified plaintiff’ counsel in his remarks. If he 
had confined himself to a strict reply to the remarks 
of defendant’s counsel, and insisted only that he, too, 
desired the presence of the witness, this would not 
have been sufficient to have authorized and demanded 
a new trial in this case. But it will be seen that he 
went much further in his remarks than a simple reply 
to the remarks of defendant’s counsel. He charged 
the defendant, through its superintendent, with tam- 
pering witn the witness, and preventing her attend- 
ance upon the court. This must have been very pre- 
judicial to the defendant in the minds of the jury. 


Judge Thompson, in his most excellent work on 
Trials, (volume 1, §§ 963, 965), which is instructive to 
both bench and bar, lays down the following rule: 
“Tt is scarcely necessary to suggest that in every judi- 
cial trial a party must present his evidence either by 
the testimony of witnesses who are under oath, by the 
exhibition of documents which are competent under 
the rules of evidence, or by the exhibition of such 
material objects as are connected with theres geste, 
and speak with reference to the issues on trial. He 
cannot be permitted to present his evidence in the 
form of the argument of his counsel to the jury, who 
is not sworn to speak the truth as a witness in the 
particular case. All courts, therefore, unite upon the 
conclusion that where counsel, in their argument to 
the jury, makes statements of prejudicial matters 
which are not in evidence, it will afford ground for a 
new trial unless the error is cured before the cause is 
finally submitted to the jury, in the manner stated in 
the preceeding paragraphs. It is a necessary part of 
this rule that the matters thus improperly stated by 
counsel to the jury in argument should, in view of 
the issues on trial, the status of the parties, their at- 
titude towards each other, and the like considerations, 
be in their nature of a tendency to prejudice the cause 
of the opposing party in the minds of the jurors. 
Where such statements, though of matters not in evi- 
dence, and hence improperly made, are immaterial, or 
at least not prejudicial, they will afford no ground for 
a new trial. * * * On this subject, it was said by 
Fowler, J., in what has come to be regarded as a lead- 
ing case: ‘The counsel represents, and is a substitute 
for, his client. Whatever, therefore, the client may 
doin the management of his cause, may be done by 





his counsel. The largest and most liberal freedom of 
speech is allowed, and the law protects him in it. 
The right of discussing the merits of the cause, both 
as to the law and the fact, is unabridged. The range of 
discussion is wide. He may be heard in argument 
upon every question of law. In his address to the 
jury, it is his privilege to descant upon the facts 
proved or admitted in the pleadings; to arraign the 
conduct of the parties; to impugn, excuse, justify, or 
condemn motives, so far as they are developed in evi- 
dence; assail the credibility of witnesses when it is 
impeached by direct evidence, or by the incon- 
sistency or incoherence of their testimony, their 
manner of testifying, their appearance upon 
the stand, or by circumstances. His illustrations 
may be as various as the resources of his genius; his 
argumentation as full and profound as learning can 
make it; and he may, if he will, give play to his wit or 
wings to his imagination. To this freedom of speech, 
however, there are some limitations. His manner 
must be decorous. All courts have power to protect 
themselves from contempt—and indecency in words 
or sentences is contempt. This is a matter of course 
in the courts of civilized communities, but not of 
form, merely. No court can command from an en- 
lightened public that respect necessary to an even ad- 
ministration of the law without maintaining in its 
business proceedings that courtesy, dignity, and puri- 
ty which characterizes the intercourse of gentlemen in 
private life. So, too, what a counsel does or saysin the 
argument of a cause must be pertinent to the matter 
on trial before the jury, and he takes the hazard of its 
not being so. Now, statements of facts not proved, 
and comments thereon, are outside of the cause. 
They stand legally irrevelant to the matter in ques- 
tion, and are therefore not pertinent. If not perti- 
nent, they are not within the privilege of counsel. 
Tucker v. Henniker, 41 N. H. 317, 323. In 1878 this 
question came for the first time before the Supreme 
Court of Wisconsin, and it was said by Chief Justice 
Ryan, in delivering the opinion of the court, that it 
was to the honor of the bar that this was the case. 
The counsel who had transcended the bounds of pro- 
fessional propriety by commenting upon a supposed 
state of facts not in evidence was eminent at the b:.r, 
and of high character; and the observations of the 
court, while net implying personal censure, give for 
this reason greater emphasis to the rule which it laid 
down. The following view was delivered from the 
bench in respect to the limits of professional propriety 
in arguing facts tojuries. The profession of the law 
is instituted for the administration of justice. The 
duties of the bench and bar differ in kind, not in pur- 
pose. The duty of both alike is to establish the truth, 
and to apply the law to it. It is essential to the pro- 


per administration of justice, frail and uncertain at . 


best, that all that can be said for each party in the de- 
termination of fact and law should be heard. Foren- 
sic strife is but the method, and a mighty one, to as- 
certain the truth, and the law governing the truth. It 
is the duty of counsel to make the most ofthe case 
which his client is able to give him; but counsel is out 
of his duty and the right, and outside of the principal 
object of his profession, when he travels out of his 
client’s case, and assumes to supply its deficiencies. 
Therefore, it is that the nice sense of the profession 
regards with such distress and aversion the testimony 
of a lawyer in favor of his client. It is the duty and 
right of counsel to indulge in all fair argument in 
favor of the right of his client, but he is outside of his 
duty and his right when he appeals to prejudice 
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irrelevant to the case. Properly, prejudice has no 
more sanction at the bar than on the bench. But an 
advocate may make of himself the alter ego of his 
client, and indulge in prejudice in his favor. He may 
even share his client’s prejudice against his adversary 
as far as they rest on the facts in his case. But he has 
neither duty nor right to appeal to the prejudices, just 
or unjust, against his adversary, and dehors the very 
case he is to try. The very fullest freedom of speech, 
within the duty of his profession, should be accorded 
to counsel; but it is license, not freedom of speech to 
travel out of the record, basing his argument on facts 
not appearing, and appealing to prejudices irrevelant 
to the case, and outside ofthe proof. It may some- 
times be a very difficult and delicate duty to confine 
counsel to a legitimate course of argument. But, like 
other difficultand delicate duties, it must be per- 
formed by those upon whom the law imposes it. Itis 
the duty of the circuit courts, in jury trials, to inter- 
fere in all proper cases, of their own motion. This is 
due to truth and justice. And, if counsel persevere 
in arguing upon pertinent facts not before the jury, 
or appealing to prejudices foreign to the case in evi- 
dence, exceptions may be taken by the other side, 
which may be good ground for a new trial, or for a 
reversal in this court.’ Brown v. Swineford, 44 Wis. 
282, 293.’ See, also, the remarks of Lumpkin, J., in 
Berry v. State, 10 Ga. 511, 522; Forsyth v. Cothran, 61 
Ga. 278. See, also, Mitchum v. State, 11 Ga. 615, 
where this point is fully discussed by Judge Nisbet. 


ConsTITUTIONAL LAW—REGULATING PRAC- 
TICE OF Dentistry.—The Supreme Court of 
Kansas, in State v. Creditor, 24 Pac. Rep. 
346, decide that, chapter 123, Laws 1885, 
‘“‘An act to regulate the practice of den- 
tistry, and punish violators thereof,’’ is not 
repugnant to either section 2, art. 4, or to 
section 1, of the fourteenth amendment of 


the federal constitution. Johnston, J., says: 

The power of the legislature to regulate the practice 
of medicine, dentistry or surgery is undoubted. It-is 
an exercise of the police power of the State for the 
protection of the health and the promotion of the com- 
fort and welfare of the people. It may provide that 
only those possessing skill and learned in these pro- 
fessions shall be permitted to practice; may prescribe 
the nature and extent of the qualifications required, 
and the rules for ascertaining and determining whether 
those proposing to practice come upto the statutory 
standard. If the regulations and conditions are 
adopted in good faith, and they operate equally upon 
all who may desire to practice, and who possess the 
required qualifications, and if they are adapted to the 
legislative purpose of promoting the health and wel- 
fare of the people by excluding from the practice those 
who are ignorant and incapable, then the fact that the 
conditions may be rigorous, impolitic and unjust will 
not render the legislation invalid. The authorities 
uniformly support the exercise of this power by the 
State, and statutes similar to the one under considera- 
tion have been repeatedly sustained. Dent v. West 
Virginia, 129 U. S. 114, 9 Sup. Ct. Rep. 231; State v. 
Vandersluis (Minn.), 48 N. W. Rep. 789; Hewitt v. 
Charier, 16 Pick. 353; Eastman v. State, 109 Ind. 278, 
10 N. E. Rep. 97; People v. Phippin (Mich.), 87 N. W. 
Rep. 888; Richardson v. State, 47 Ark. 562, 2S. W 
Rep. 187; Ex parte Spinney, 10 Nev. 823; Harding v 





People, 15 Pac. Rep. 727; Antle v. State, 6 Tex. App. 
202; Musser v. Chase, 29 Ohio St. 577; Thompson v. 
Hazen, 25 Me. 104; State v. Gregory, 83 Mo. 123; State 
v. Board, 32 Minn. 324, 20 N. W. Rep. 238. Although 
not specifically declared in the act, the manifest pur- 
pose of the legislature was to exclude from a profes- 
sion requiring learning, skill and experience those who 
are unfit for practice, and thus protect the public from 
ignorance and incompetency. No arbitrary or capri- 
cious conditions are imposed. The profession and 
practice are open to every citizen of the United States 
who is qualified, and who can produce evidence of the 
same. The legislature saw fit to permit those prac- 
ticing in the State when the act was passe‘ to continue 
to practice without diploma or other evidence of com- 
petency. It may be, as contended, that the fact of 
being in the practice is not the best test or evidence of 
skill and capability; but the courts have nothing to do 
with the expediency or wisdom of the standard of 
qualification fixed, nor with the tests adopted for as- 
certaining the same. The legislature proceeded upon 
the theory that the fact that they had been engaged in 
the practice within the State was sufficient evidence of 
their proficiency in the profession. This fact is made 
by the legislature an evidence of skill and competency 
equivalent to a diploma from a dental college, and the 
wisdom of either test is a question for the legislature, 
and not for the courts. The act cannot be held to un- 
duly discriminate between persons or classes, and 
unconstitutional, because it exempts those engaged in 
the practice within the State when the law was en- 
acted from the necessity of obtaining a diploma. Fox 
v. Territory, 5 Pac. Rep. 603; Hx parte Spinney, supra; 
People v. Phippin, supra; State v. Vandersluis, supra, 
All who enter the profession after the passage of the 
law are subject to the same conditions. No distinc- 
tions are made between citizens of this and other 
States. There is no discrimination between graduates 
from dental colleges in Kansas and those graduated 
from colleges located in other States, or in foreign 
countries. No higher qualification is required, nor 
any different test of competency prescribed, nor apy 
higher charge for a certificate imposed on the appel- 
lant, who came into the State after the law was en- 
acted, than was required of or imposed on one who 
resided in Kansas at that time, but was not engaged 
in the practice of dentistry. It may be unfortunate 
for the appellant that he had not begun the practice 
in the State when the law was enacted, and thus have 
had that evidence of qualification essential to the ob- 
taining of a certificate without a diploma; but, when 
no more is required of him than is required of all 
other citizens of the United States proposing to begin 
the practice within this State, he has no cause to 
complain. A charge of $3 is made for « certificate is- 
sued to those who were practitioners when the law 
was passed; and, while a charge of $10 is made for a 
certificate to those who are not engaged in the prac- 
tice, and who presented diplomas as evidence of their 
fitness, the charges are trifling, and in each case it is 
probably commensurate with the trouble and expense 
of attending the examination and the granting of the 
certificate. Those who were practicing when the law 
was passed obtained a certificate upon the mere regis- 
tration of their names in a book provided by the board 
of examiners, but in the other cases the board is re- 
quired to examine the validity of the diplomas offered 
as evidence of the qualification of the applicant; and 
the increased charge for a certificate in such case prob- 
ably corresponds with the increased trouble and ex- 
pense in making the inquiry. The difference in the 
charge is not an undue discrimination, and is not in- 
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valid, for the same reason that the exemption of those 
engaged in the practice from the requirement of the 
diploma does not render the act invalid. 

The cited case of State v. Hinman, 18 Atl. Rep. 194, 
is not an authority against the validity of our statute. 
The New Hampshire statute which was there held to 
be invalid was an act regulating the practice of den- 
tistry. It required a dentistpracticing in one part of 
the State to undergo an examination, and to pay a 
certain license fee, while dentists residing elsewhere 
in the State were exempted from these requirements. 
There was a discrimination between persons residing 
and practicing in the State, founded solely upon the 
accidental circumstance of residence, or a change of 
residence, and for that reason was held to be uncon- 
stitutionai and void. No such discrimination is found 
in our statute, and we do not think that it is repug- 
nant to the federal constitution upon either of the 
grounds relied upon; and therefore the conviction of 
the defendant must stand. 
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1. Object.—The object of this essay is, not 
to treat of notes and bills generally, but to 
discuss some of the principles of international 
and interstate law applicable thereto. 

2. Rights of Original Parties.—In general, 
the rights of the original parties to a negotia- 
ble instrument, are determined by the law of 
the place where it was made and is payable, 
rather than by that of the State where suit is 
brought,! or than by that of the State in 
which the consideration may have arisen ;? 
unless it stipulates for payment in another 
jurisdiction.* The law of the place where a 
promissory note first becomes binding as a 
valid contract, governs as to the rights of the 
parties. Thus, whether a time note given in 


1 Stacy v. Baker, 2 Ill. (1Scam.) 417; Mendenhall v. 
Gately, 18 Ind. 149; Lawrence v. Bassett, 5 Allen 
(Mass.), 140; Bliss v. Houghton, 13 N. H. 126; Emer- 
son Vv. Partridge, 27 Vt. 8; s.c., 62 Am. Dee. 617. 

2 Pratt v. Wallbridge, 16 Ind. 147. 

3 Dunn v. Clement, 2 Ala. 392; Hulbrook v. Vibbard, 
3 Ill. (2 Scam.) 465: Rose v. Park Bank, 20 Ind. 94; 
Collins, etc. Co. v. Burkam, 10 Mich. 283; Ballard y. 
Webster, 9 Abb. (N. Y.) Pr. 404; Palmer v. Yarring- 
ton, 1 Ohio St. 253; Wilson v. Lazier, 11 Gratt. (Va.) 
477; Nichols v. Porter, 2 W. Va. 13. 





New Hampshire by a New Hampshire debtor 
to a Massachusetts creditor has the effect of 
payment pro tanto, is determinable by the 
law of New Hampshire.’ Negotiable paper 
is personal property, within the rule that per- 
sonal property has no locality, but follows 
the person of its owner. The statutes of 
Alabama require the negotiability and char- 
acter of bills of exchange, foreign and inland, 
and promissory notes, payable in bank, to be 
governed by the general commercial law.’ 
The laws of a State where a promissory note 
is made and assigned, must govern as to the 
validity of a defense, to a suit brought on the 
note, in another State, by the assignee 
against the maker.® 

3. Liability of Parties.—It is the general 
rule of law, both in England® and in this 
country,” that every person who places his 
name to commercial paper, whether as maker, 
drawer, acceptor or indorser is liable thereon 
according to the lex loci contractus." It is 
said that a negotiable note or a negotiable 
acceptance, made payable generally, without 
any specified place, creates a debt payable 
anywhere, and is a promise to whoever shall 
be the holder of the note or bill.” But such 

4 Ludlow v. Bingham, 4 Dall. (U. 8.) 47. 

5 Gilman v. Stevens, 63 N. H. 342. 

6 Bullard v. Webster, 9 Abb. (N. Y.) Pr. 404. 

7 Smyth v. Stader, 4 How. (U. 8.) 404. 

8 Yeatman v. Cullen, 5 Blackf. (Iod.) 240. Whether 
the rights of a bona jide purchaser of a bill or note 
should be determined by the law of the place where 
the instrument was purchased, or by that of the place 
where it is payable. See Roe v. Jerome, 18 Conn. 138; 
Barney v. Newcomb, ? Cush. (Mass.) 46; Emanual v. 
White, 34 Mass. 56; s. c.,69 Am. Dec. 385; Miller v. 
Mayfield, 37 Miss. 688; Harrison v. Edwards, 12 Vt. 
648; Ss. C., 86 Am. Dee. 364. 

9See Cooper v. Waldegrave, 2 Beav. 282; Allen v. 
Kimble, 6 Moore P. C. 314; Don v. Lippmann, 5 Clark 
& Finn. 1, 12, 13; Gibbs v. Fremont, 9 Exch. 31; Trim- 
bey v. Vignier, 1 Bing. N. C. 151; s.c.. 4 M. & S. 695; 
6 C.& P. 25; Potter v. Brown,5 East, 124; 1 Smith 
Lead. Cas. 351. 

10 Powers v. Lynch, 3 Mass. 77; Brabston v. Gibson, 
9 How (U.S.), 263; Prentiss v. Savage,13 Mass. 20; 
Hazelhurst v. Kean, 4 Yeates (Pa.), 19: Hicks v. 
Brown, 12 Johns. (N. Y.) 142; Lee v. Selleck, 33 N. Y. 
615; Artisans’ Bank v. Park Bank, 41 Barb. (N. Y.) 
599; Rose v. Thames Bank, 15 Ind. 291; Depau v. 
Humphreys, 20 Martin (La.),1; Trabul v. Short, 18 
La. Ann. 257; Carlisle v. Chambers, 4 Bush (Ky.), 268; 
Trabul v. Short, 5 Cold. (Tenn.) 293. f 

11 See Ory v. Winter, 16 Martin (La.), 277; Van Cleef 
v. Therasson, 3 Pick. (Mass.) 12; Ellicott v. Early, 3 
Gill (N. Y.), 489; The Emulous, 1 Gall. C. C. 563; s.c., 
on Appeal, sub. nom.; Brown v. United States, 8 Cr. 
(U.8.) 110; Burrows v. Jemino, 2 Str. 733; s. c., 2 
Eq. Cas. Abr. 525; Wolff v. Oxholm,6 M. & 8. 92. 

12 Savoye v. Marsh, 10 Met. (Mass.) 594; s.c.,43 Am. 
Dec. 451; Braynard vy. Marshail, 8 Pick. (Mass.) 194. 
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a contract is governed by the law of the place 
where made.” It has been held that when 
the maker and indorser of a note reside in 
the same State where it is made, the liability 
of the indorser is to be determined by the 
law of such State, notwithstanding the fact 
that the indorsement was made in another 
State, where the indorser and indorsee (who 
resides in a third State), happen to be at the 
time on business."* And where the member 
of a Boston house, temporarily in England, 
accepted, while there, a bill drawn in England 
upon the Boston firm, it was held that the 
law governing the acceptance was the Mas- 
sachusetts law. 

4. Interest and Usury. — Where a note 
made and dated in one State, and payable at 
a bank there, is negotiated in another State, 
the laws of the State where made and payable 
must govern as to the questions of interest 
and usury ;'° but where a note is made in one 
country, and payable in another, it draws in- 
terest at the rate of the place where it was 
made, in the absence of any stipulation to the 
contrary.’’ In an action upon a promissory 
note made in a foreign country and payable 
in sugar, it was held in conformity to the law 
or custom of such a place that interest was 
not recoverable before judgment.’® And it 
has been said after coupons have matured 
they bear interest at the rate fixed by the law 
of the place where they are made payable.” 
In an action brought on a promissory note 

18 Peck v. Hibbard, 26 Vt. 702; s. c., 62 Am. Dec. 
605; Sprowle v. Legge, 1 Barn. & Cress. 16; Kearney 
vy. King, 2 Barn. & Ald. 301; Don vy. Lippmann, 5 Clark 
& Finn. 1. 12, 13. 

M4 Vanzant v. Arnold, 31 Ga. 210. 

145Grimshaw v. Bender, 6 Mass. 157; Whart. Conf. 
L. § 450. But see Foden vy. Shark, 4 Johns. (N. Y.) 
183, and Story Conf. L. § 319. And see also, Boyce v. 
Edwards, 4 Pet. (U. 8.) 111; McCandlish v. Cruger, 2 
Bay (S. C.), 377; Bain v. Ackworth,1 Mills (S. C.) 107; 
Lewis v. Owen, 4 B. & Ald. 654. 

16 Jewell v. Whight, 30 N. Y. 259; s.c.,9 Abb. (N. 
Y.) Pr. N. 8. 399 n; 27 How. (N. Y.) Pr. 481, revers- 
ing 8.C.,12 Abb. (N. Y.) Pr.55; Bowen v. Bradley, 
9 Abb. (N. Y.) Pr. N.jS. 395; City Savings Bank v. Bid- 
well, 29 Barb. (N. Y.) 325; First National Bank v. 
Morris, 1 Hun (N. Y.), 680; s.c.,4 T. & C. 182; Hull 
v. Wheeler, 7 Abb. (N. Y.) Pr. 411; Ballard v. Web- 
ster, 9 Abb. (N. Y.) Pr. 404; Tilden v. Blair, 11 Abb. 
L. J. 220. 

7 Bank of Georgia v. Lewin, 45 Barb. (N. Y.) 340; 
Allen v. Kemble, 6 Moore P. C. 314; Gibbs v. Fremont, 
9 Exch. 25; s. C., 20 Eng. L. & Eq. 555. 

18 Courtois vy. Carpenter, 1 Wash. C. C. 376. 

19 Gelpcke & Dubuque, 1 Wall. (68 U.S.) 175; 7 L. 
Ed. 519; Pana v. Bowler, 107 U. 8.529; 27 L. Ed. 424; 
8. C., 2 Sup. Ct. Rep. 704. 





given at Canton, China, the court directed 
the jury to allow the interest customary at 
that place. And where a promissory note 
was made in Canada, and indorsed in Ver- 
mont, in both of which places the rate of in- 
terest was six per cent., and was payable ona 
day certain in the State of New York, where 
the rate of interest was seven per cent., but 
was not paid when due, on suit brought, it 
was held that both the makers and indorsers 
were liable to pay seven per cent. interest as 
damages for such delay.”! 

5. Demand, Protest and Days of Grace.— 
The law of the place where a bill, check or 
note is made payable governs as to the time 
and manner of demanding payment, days of 
grace, protest, and giving notice of dis- 
honor.” And where no place of payment is 
designated in a note, for the purposes of de- 
mand, etc., the place where it was made is to 
be deemed the place of payment.” 

6. Indorsement.— Each indorsement of a 
bill or note is regarded as a new contract; 
and the rights and liabilities of an indorser 
are determined by the law of the place where 
the indorsement was made,™ in the absence of 
affirmative proof that he undertook to be 


20 Conqua v. Lauderburn, 1 Wash. C. C. 521. 

21 Peck v. Mayo, 14 Vt. 33; s. c., 39 Am. Dec. 205. 

22 Allen v. Merchants’ Bank, 22 Wend. (N. Y.) 215; 
Bowen v. Newell, 13 N. Y.3 Kern. 1, 290; s. c., 64 Am. 
Dec. 550; Blodgett v. Durgin, 32 Vt. 361; Thorp v. 
Craig, 10 Iwa, 461; Williams v. Wade, 1 Metc. ( Mass.) 
82; Musson v. Lake, 4 How. (U.S.) 262; Aymar v. 
Sheldon, 12 Wend. (N. Y.) 4389; s.c., 27 Am. Dec. 187; 
Cook v. Litchfield,5 Seld. (9 N. Y.) 279; Bank of Wash- 
ington v. Triplett, 1 Pet. (U. 8.) 30, 34; Rothschild v. 
Currie, 1 Ad. & El. N.S. 48; Ballmngalls v. Gloster, 3 
East, 481; Hirschfeld v. Smith, 12 Jur. (N. 8.) 523; s. 
c., L. R. 1 C. P. 840; 35 L. J. C. P. 117; 2 H. & R. 284. 

23 Baynard v. Marshall, 8 Pick. (Mass.) 194; Sevoyes 
v. Marsh, 10 Met. (Mass.) 594; Blodgett v. Durgin, 32 
Vt. 361; Peck v. Hibbard, 26 Vt. 702; s.c.,62 Am, 
Dec. 605; Don v. Lippmann, 5 Clark & Finn. 1, 12, 13; 
Kearney v. King, 2 Barn. & Ald. 301; Sprowle v. Legge, 
1 Barn. & Cress. 16. 

24 Burrows v. Hannegan, 1 MeL. C. C. 315; Bank of 
Illinois v. Brady, 3 MeL. C. C. 268; Dundas v. Bowler, 
3 MeL. C. C. 397; Orr vy. Lacy, 4 McL. C. C. 248; Davis 
vy. Dlemson, 6 McL. C. C. 622; Ripka v. Gaddis, cited 
in 28 Pa. St. 140: Cox v. Adams, 2 Ga. 158; Humph- 
reys v. Collier, 1 Ill. (Breese) 231; Bernard v. Barry, 1 
Iowa, 388; Carlisle v. Chambers,4 Bush (Ky.), 268: 
Trabul v. Short, 18 La. Ann. 257; Dow v. Rowell, 12 
N. H. 49; Lee v. Selleck, 33 N. Y. 615; s. c.. 32 Barb. 
(N. Y.) 522; 20 How. (N. Y.) Pr. 275; Hatcher v. Me- 
Morice, 4 Dev. (N. C.) L. 122; King v. Doolittle, 1 
Head (Tenn.), 77; Raymond v. Holmes, 11 Tex. 54; 
Bailey v. Heald, 17 Tex. 102. But see Everett v. Van- 
dyres, 19N. Y. 436; Reddick v. Jones, 6 Ired. (N. C.) 
L. 109; s. c., 44 Am. Dec. 68. 
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subject to other laws,™ and by the law of the 
State or place where the indorsement is de- 
livered, rather than of that where it is writ- 
ten.% Where a note payable at the Western 
Bank of Georgia, was indorsed in Alabama, 
it was held that the indorsement was gov- 
erned by the laws of Alabama, although the 
note and indorsement were made with the in- 
tention that the note should be negotiated 
and paid in Georgia.” And where a resident 
of Wisconsin contracted a debt in New York, 
for which he there executed his note, dated 
in New York, but payable in Illinois, whither 
he sent it and procured it to be indorsed by 
a resident of that State ; afterwards the maker 
sent it by mail to his creditor in New York, it 
was held that the contract of the indorser was 
to be performed in New York and was gov- 
erned by the laws of New York.* Although 
the law of the place where a promissory note 
or bill is indorsed, governs in regard to the 
liability of the indorser, yet the mere act of 
writing the name does not necessarily consti- 
tute an indorsement. There is no contract of 
indorsement until the note or bill is actually 
transferred to a third person with intent to 
enable him to enforce payment. The law of 
the place of this effectual transfer is the law 
that governs. Thus, where the maker and 
indorser of a note were residents of Michigan, 
and the note was there indorsed for the ac- 
commodation of the maker, and sent by the 
maker to his agent in New York, to be de- 
livered to a creditor of the maker in satisfac- 
tion of his debt, the court held that the in- 
dorsement as a contract was made in New 
York.” 

7. Assignment.—The liability of a assignor 
of a note assigned in one State and sued in 
another, will be governed by the laws of the 
State where assigned.” 


2 Dunn v. Adams, 1 Ala. 527; s. c., 35 Am. Dec. 42; 
Levy v. Cohen, 4 Ga. 1; Yeatman v. Cullen,5 Blackf. 
(Ind.) 240; Bank of Illinois v. Brudy, 3 McL. C. C. 268; 
Holbrook v. Vibbard, 3 Ill. (2 Scam.) 465; Shanklin v. 
Cooper, 8 (Blachf. (Ind.) 41; Rose v. Park Bank, 20 
Ind. 94; Williams v. Wade, 1 Metc. (Mass.) 82; Aymar 
v. Sheldon, 12 Wend. (N. Y.) 439; s. c., 27 Am. Dec. 
137; Nichols v. Porter, 2 W. Va. 13. 

% Stanford v. Pruet, 27 Ga. 243; s. c., 78 Am. Dec. 
784; Young v. Harris, 14 B. Mon. (Ky.) 556; s. c., 61 
Am. Dec. 170. 

27 Lowry v. Western Bank of Georgia, 7 Ala. 820. 

% Lee v. Selleck, 32 Barb. (N. Y.) 522; s. c., 20 How. 
(N. Y.) Pr. 275. 

29 Cook v. Lichfield, 5 Sandf. (N. Y.) 330. 

% Crouch v. Hall, 15 Il. 263. 





8. Notes Executed in one State and made 
Payable, or Indorsed, in Another.—If a ne- 
gotiable instrument stipulates for payment in 
a different jurisdiction from the one within 
which it is made, the law of the place of pay- 
ment governs the rights of the parties.*! 
Notes dated in Michigan, having been first 
negotiated by the maker in New York (where 
they were payable), with the defendant’s in- 
dorsement, it was held that he was prima 
facie an accommodation indorser, and the 
contract of indorsement mas made in New 
York and governed by the laws of that State,*” 
and where two persons sent their signatures 
from their residence to another State, with 
the intention that the blanks should be filled 
up into a promissory note, to be used in the 
place where the paper was sent, it was held 
that when perfected by the payee and made 
payable in the latter place, the note was sub- 
ject to the laws of that place. In determ- 
ining the lex loci contractus, the engagements 
of the maker and indorser of a note are to be 
treated as independent contracts. If a note 
payable in another State, be indorsed in this 
State, the liability of the indorser on his con- 
tract is to be determined by our laws.* 

9. Rights of Action against Maker or Ac- 
ceptor.—Between the holder and the other 
parties to a note or bill there is a privity on 
which indebitatus assumpsit may be brought.* 
But it has been said that where one of the 
makers of a joint note resides in one State, at 
the time of making the note, the assignee 
cannot maintain his action against the as- 


31 Murray v. Gibson, 2 La. Ann. 311; Roberts v. Wil- 
kinson, 5 La. Ann. 370, 379; Bacon v. Dahblgreen, 7 La. 
Ann. 600; Kuenzi v. Elvers, 14 La. Ann. 392; Coff- 
man v. Bank of Kentucky, 41 Miss. 212; Ory v. 
Winter, 16 Martin (La.), 277; Fant v. Miller, 17 
Gratt. (Va.) 47; Gaylord v. Johnson,5 McL. C. C 
448; Pryor v. Wright, 14 Ark. 189; Smith v. Mead, 3 
Conn. 253; 8. c.,8 Am. Dec. 183; Tillotson v. Tiilotsou, 
84 Conn. 335; Hunt v. Standart, 15 Ind. 33; s.c., 77 Am. 
Dec. 33; Tyler v. Trabie,8 B. Mon. (Ky.) 306; Bank 
of Orango Co. v. Colby, 12 N. H.520; Peck v. Hibbard, 
26 Vt. 698; s. c., 62 Am. Dec. 605; Freemans’ Bank v. 
Ruckman, 16 Gratt. (Va.) 126. But see Raymonds v. 
Holmes, 11 Tex. 54. 

82 Cook v. Litchfield, 9 N. Y. 279; s. ¢., 
Y.) 330. 

33 Fant v. Miller, 17 Gratt. (Va.) 47. 

% Lee v. Sellick, 33 N. Y. 615; s.c., 82 Barb. (N. Y.) 
522; 20 How. (N. Y.) Pr. 275; ‘Artisans? Bank v. Park 
Bank, 41 Barb. (N. Y.) 599. 

% State Bank v. Hurd, 12 Mass. 172; Elsworth v. 
Brewer, 11 Pick. (Mass.) 316; Olcott v. Rathbone, 5 
Wend. (N. Y.) 490; Ainslie v. Wilson, 7 Cow. (N. Y.) 
662; Butler v. Wright, 20 Johns. (N. Y.) 367; Frazer 
Carpenter, 2 MeL. C. C. 235. 


5 Sandf. (N. 
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signor in another State before he sues the 
makers, unless he shows that the suit would 
have been unavailing in the State where the 
note was made.® The liability of the in- 
dorser of a note is governed by the law of 
the State where it is payable.” Thus, a note 
made in Louisiana, payable in Mississippi, 
and there indorsed over, if sued in the 
former State, is governed by the law of the 
latter.*5 And where a promissory note was 
made and indorsed in blank in the State of 
New York, where it was payable, by the law 
of New York no agreement different from 
that which the law infers from a blank in- 
dorsement can be proved by parol in a suit 
on the note, against the indorser in Con- 
necticut, it was held that parol evidence of a 
special agreement different from that implied 
by law would be received.” An assignor is 
not liable as an indorser of paper not nego- 
tiable according to the laws of West Vir- 
ginia, although it may have been negotiable 
under the laws of the place where it was 
made. In order to make an assignor liable 
for its payment, the holders must aver and 
show that the maker was insolvent at the time 
it became due, or at the time of the assign- 
ment, if assigned after it became due, or that 
due diligence has been used to collect it, or 
that it could not have been made by the use 
of due diligence ; nor can there be a recovery 
under such circumstances under the common 
counts in assumpsit. Upon a promissory 
note given in one State, and payable in an- 
other, with interest and exchange, the ex- 
change is to be calculated on the amount due 
at the maturity of the note.“ It has been 
held that a negotiable note payable to bearer, 
transferred in a foreign country, entitles the 
holder to maintain a suit thereon against the 
other parties in the country where it was ex- 
ecuted,® although by the laws of the country 


36 Myers v. Miller, 3 Mo. 586. 

87 Gaylord v. Johnson, 5 McL. C. C.448. By the law 
of Illinois a note payable to X. or bearer, cannot be 
transferrred by delivery merely, so as to give the bearer 
a legal title; and even if the transfer was made in a 
State where a delivery has the effect to pass the title, 
the same rule will be applied in an action by the bearer 
in Dllinois. Roosa v. Crist. 17 Ill. 450; s.c.,65 Am. 
Dec. 679. 

38 Brabston v. Gibson, 9 How. (U. 8.) 263. 

39 Donner vy. Chesebrough, 36 Conn. 39. 

4 Nichols v. Porter, 2 W. Va. 13. 

41 Price v. Teal, 4 MeL. C. C. 201. 

4 See Milne v. Graham, 1 Barn & Cress. 192. But 
see Carr v. Shaw, Bayley on Bills, (5th ed.) 22, note; 





where the transfer was made, such note was 
non-negotiable,® and that where a negotiable 
note is made and indorsed in one country 
according to the laws of that country, this 
confers upon the indorsee the right to main- 
tain a suit in his own name upon such note in 
another country.** Also that where a prom- 
issory note is non-negotiable by the laws of 
the State where it is executed, but is nego- 
tiable by the laws of the State where trans- 
ferred, the indorsee may maintain a suit upon 
it in the latter State.® 

a. Suits by Administrators and their As- 
signees.—An administrator who holds negotia- 
ble paper belonging to his decedent, which is 
payable to bearer, is said to become per- 
sonally principal on such paper, and entitled 
to maintain a suit on it in a foreign jurisdic- 
tion in which the debtor resides, without 
taking out letters of administration in such 
jurisdiction ;“ and it has been said that the 
indorsee of an administrator may maintain a 
suit in a foreign country without the admin- 
istrator taking out ancillary letters of admin- 
istration there.” Where an administrator 
has.obtained a judgment in a domiciliary 
court, such judgment may be made the basis 
of an action by such administrator in a for- 
eign State where the debtor -resides or has 
assets. Where the lex fori permits the 
assignee of a chose in action to sue in his 


De la Chaumette v. Bank of England,2 Burn. & Ad. 
385; Trimbey v. Vignier, 1 Bing. (N. C.) 151. 

43 De la Chaumette v. Bank of Englank,2 Barn. & 
Ad. 385; s. C., 9 Barn. & Cress. 208. 

44 See Trimbey v. Vignier, 1 Bing. (N.C.) 151, 158, 
160; O’Callaghan v. Thomond, 3 Taunt. 82. 

4 Warren v. Copelin, 4 Metc. (Mass.) 594) Foss v. 
Nutting, 14 Gray (Mass.), 484; Lodge v. Phelps, 1 
Johns. Cas. (N. Y.) 189: s. c., 2 Cain. Cas. (N. Y.) 221. 

4 Stearns v. Burnham, 5 Greenl. (Me.) 261; s. c., 17 
Am. Dec. 228; Barrett v. Barrett,8 Greenl. (Me.) 353; 
Robinson v. Crandall, 9 Wend. (N. Y.) 425; Thompson 
v. Wilson, 2 N. H. 291; McNeilage v. Holloway,1 Barn. 
& Ad. 216. 

47 See Petersen v. Chemical Bank, 32 N. J. 21; Bar- 
rett v. Barrett, 8 Greenl. (Me.) 353; Rand v. Hubbard, 


‘4 Metc. (Mass.) 252, 258, 259; Hutwaite v. Phaire, 1 


Mann. & G. 159, 164; Harper v. Butter, 2 Pet. (U. S.) 
239; Trecothick, v. Austin, 4 Mason C. C. 16; Rawlin- 
son v. Stone, 3 Wilson,1; s. C., 2 Str. 1260; Trimbey v. 
Vignier, 1 Bing. (N. C.) 151. But see Stearns v. Burn- 
ham, 5 Greenl. (Me.) 261; s.c., 17 Am. Dec. 228; 
Thompson v. Wilson, 2 N. H. 291; Dixon v. Ramsay,3 
Cr. (U. 8S.) 319; Pond v. Makepeace, 2 Metc. (Mass.) 
114; Harper v. Butler, 2 Pet. (U.8.) 239. But this rule 
it seems, does not apply to bonds. Whyte vy. Rose, 3 
Q. B. 507. 

# Talmage v. Chapel, 16 Mass. 71; Smith v. Nichols, 
5 Bing. N. C. 208. 
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own name the assignee of administrator may 
sue in his own name without the administra- 
tor taking out ancillary letters of administra- 
tion in such place.” 

10. Defenses.—The maker of a promissory 
note is entitled, though sued in another juris- 
diction, to a discount against the payee, given 
by the /ex loci contractus.™ But the fact that 
a note is not stamped according to the law of 
the place where it was made, will not avail as 
a defense to a suit therein.*! And in an ac- 
tion upon a note made in violation of the 
usury laws of a foreign State, which do not 
avoid the contract, the defendant cannot 
avail himself of the penalty given by the for- 
eign law, even by way of defense.” It has 
been said that the law of Mississippi, allow- 
ing to the maker of a promissory note the 
benefit of all defenses of want of considera- 
tion, failure of consideration, payments, dis- 
counts and set-offs against the indorser, 
which he had against the payee previously to 
the notice of the indorsement, applies to a 
suit brought in another State on a note paya- 
ble in Mississippi and indorsed in Mis- 
sissippi.” Where there is a partial failure of 
consideration, arising out of an infirmity con- 
temporaneous with the execution of notes in 
another State, by whose laws an equitable 
defense in such case is reserved even against 
subsequent bona fide holders, the maker can 
avail himself in Louisiana of the same equity 
against such holders. But the mere fact that 
the maker has furnished accommodation in- 
dorsements to the payee is not ground for 
allowing a set-off, but payment of the accom- 
modation indorsements must be shown. 
The question whether the right of action on a 
note has become outlawed is governed, like 
other questions relative to the remedy, by the 
law of the State in which action is brought.© 
The right of a surety to discharge his obliga- 
tion by notifying the creditor to pursue. the 
debtor is part of the contract. The suffi- 

49 See Harper v. Butler, 2 Pet. (U. S.) 239; Talmage 
v. Chapel, 16 Mass. 71 Rand v. Hubbard, 4 Metce. 
(Mass.) 252, 258, 259; Trecothick v. Austin, 4 Mason 
C. C. 16; Smith v. Nicolls, 5 Bing. N. C. 208; Trimbey 
v. Vignier, 1 Bing. N. C. 151. 

5° Gilman v. King, 2 Cr. C. C. 48. 

51 Ludlow v. Van Rensselaer, 1 Johns. (N. Y.) 94; 
Fant v. Miller, 17 Gratt. (Va.) 47. 

52 Wilson v. Cameron, 12 Abb. (N. Y.) Pr. 245. 

53 Brabston v. Gibson, 9 How. (U. 8S.) 263. 

54 Newton v. Gray, 10 La. Ann. 67. 


55 Bank of United States v. Donnally, 8 Pet. (U. 8.) 
361. 








ciency of notice is to be determined by the 
lex loci contractus; such notice on a contract 
made in West Virginia must be in writing.® 


56 Tenant v. Tenant (Pa.), 1 Cent. Rep. 596. 








PHOTOGRAPHS—USE OF NEGATIVE. 





MOORE V. RUGG. 





Supreme Court of Minnesota, July 1, 1890. 


Where A employs a photographer to make and sell 
to him a number of photographs of himself, there is 
by implication an agreement that the negative for 
which A sat shall only be used to print such portraits 
as A may order or authorize. 


CoLuins, J.: The complaint in this action is 
not a model, as is admitted by the attorney who 
drew it, but it appears therefrom that defendant, 
a photographer, had been employed to make, and 
had mace and sold to plaintiff, a number of 
photographic portraits of herself; and that sub- 
sequently, without the order or consent of plaintiff 
he made and delivered to a detective another of 
these photographs, who used it in a manner par- 
ticularly stated in the pleading, and claimed to 
have been highly improper. In justice to de- 
fendant, it is right that we should here remark 
that it is nowhere averred in the complaint that 
the occupation of the detective was known to 
him, or that he knew that the photograph so 
delivered was to be used in the manner stated in 
the complaint, or in any other improper way. 
This action was brought to recover damages, and 
this appeal is from an order overruling a general 
demurrer to the complaint. A good cause of 
action was therein stated, for which nominal 
damages, at least, may be recovered. The object 
for which tke defendant was employed and paid 
was to make and furnish the plaintiff with a cer- 
tain number of photographs of herself. To do 
this a negative was taken upon glass, and from 
this negative the photographs ordered were 
printed. An almost unlimited number might also 
be printed from the negative, but the contract be- 
tween plaintiff and defendant included, by im- 
plication, an agreement that the negative for 
which plaintiff sat should only be used for the 
printing of such portraits as she might order or 
authorize. Pollard v. Photographic Co., 40 Ch. 
Div. (C. D.) 345. The complaint shows that 
there was a breach of this implied contract. 

Order affirmed. 


NoTe.—It seems singular that, though photographs 
have been in use for many years, the questions pre- 
sented in the principal case do not appear to have been 
presented to the appellate courts till within the last 
two years. The determination thereof is in consonance 
with public opinion relative to the use of photograpbs. 
The right to prevent the photographer from multiply- 
ing the photographs from the negative is admitted io 
arise from an implied contract not to use the negative 
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for such purposes, and that a sale or exhibition there- 
of is a breach of confidence. In the case cited a query 
was raised whether, if the negative were taken on the 
sly, the person, who took it, might exhibit or sell 
copies.!_ In such case there could be no breach of any 
contract nor any abuse of confidence. The grounds on 
which the cited case was sustained were: that any 
multiplication of copies from the negative is abusing 
the power confidentially placed in the photographer’s 
hands merely for the purpose of supplying the cus- 
tomer; that the bargain implied an agreement that 
the prints taken from the negative were to be appro- 
priated to the use of the customer only. Where par- 
ties were employed to engrave some plates from draw- 
ings, and struck off some copies from the plates for 
themselves, they were held liable to an action for 
damages.2 The unregistered owners of the copyright 
in a picture employed the defendant to make a certain 
number of copies forthem. The latter made some 
copies for himself, which he offered for sale at a lower 
price than the owners were asking. A bill against the 
defendant for an injunction and for penalties and dam- 
ages was sustained.’ It is held that the right to use 
the photograph is with the sitter therefor. His right 
has been compared with the right of a lecturer to the 
exclusive publication of his lecture, though another 
has been permitted to hear it and may have taken a 
copy of it in shorthand; and to the right of the writer 
of a letter to prevent its publication by the receiver. 
Our copyright law gives the proprietor of any photo- 
graph, or its negative, the sole liberty of painting, 
copying and vending the same upon complying with 
its terms.5 Certainly the party who ordered the work 
and owns the photograph is contemplated in this law, 
rather than the employee who made the negative as an 
instrument whereby to produce the photograph. 


1) Pollard v. Photographic Co ,40 Chan. Div. L. R. 345. 

2 Murray v. Heath, 1 B. & Ad. 804. 

* Tack v. Priester, 19 Q. B. Div. 629. 

4 Pollard v. Photographic Co., supra. 

5 Rev. Stat. U. 5. 1878, § 4952. See also, on this subject, 
editorial in 28 Cent. L J. 25. 





CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

You are entitled to the thanks of the bar for the 
short editorial opening the last number of the JouR- 
NAL (Sept. 19th), on the “Unnecessary Multiplicity of 
Reports.” It is hoped that you will follow up the 
subject, and that our Bar Associations will demand a 
reform in this practice of our judges who write, read 
and publish opinions covering from five to ten pages 
in the printed reports in deciding a legal principle 
which has already been decided once and again; and 
the proof tbat it has been decided by an authoritative 
court is found in the very cases cited in these elaborate 
opinions. The opinions, or rather the decisions of the 
old English judges, contrast favorably with the long, 
diffusive opinions of American judges which fill our 
overloaded reports, especially when the decision could 
be expressed by the words “‘res judicata.” Asa gen- 
eral thing, our ablest judges write the shortest and 
most tersely expressed opinions. The evil which you 
mention is becoming unbearable. 

JNO. F. HAGEMAN. 

Princeton, N. J., Sept. 22. 





JETSAM AND FLOTSAM. 





CopDIFICATION.—An American lawyer, addressing a 
lay audience on the necessity of codification, makes 
the following startling statement: ‘You will find the 
common law in 6,000 volumes of law reports, which 
average 700 pages to the volume, making 4,200,000 
pages. If you read fifty pages every day in the year 
for 230 years, you will have read this judge-made law 
down to the time you began your course of reading. 
But during your long course of reading 
the judges have been engaged in making this kind of 
law at the rate of 16,000 cases a year; so that after you 
have read 230 years, you will find the volumes of re- 
ports that have accumulated since you began to read, 
exceed by many times the number you have read.”— 
The Jurist. 


AN INDIANA DECISION. 
All the decisions in prose or rhyme, 
Handed down from the bench in any time, 
By Dogberry, versed in “‘crowner’s quest” law; 
By O'Malley, famed for judical jaw; 
By “Chief Justice” Banyon, full to the brim; 
Or any other judicial tim- 
ber grown in woods of the rowdy west, 
Where Judge Lynch holds his court with the rest, 
Must certainly sink in the dim profound 
When Sullivan’s weighty decision gets round. 


This luminous judge, it seems, combines 
Official functions on different lines: 
As a judge, upholds the sacred banner 
Of judicial power in Indiana; 
As a mayor, executes with precision 
The righteousness of his own decision; 
As a judge decides with judicial grace 
That drunkenness is only a crime, 
By Hoosier law, according to time 
Of commission in a public place; 
And a public place as all df us know, 
Is where the public has a right to go. 
Now, the law says every dramshop tight 
Shali be closed at seven o’clock at night; 
After that hour, though only a minute, 
No right the public has to be in it; 
Ergo, ’tis not a public place; hence, 
A midnight orgie is no offense! 

—Legal Adviser. 








RECENT PUBLICATIONS. 





LAWYERS’ REPORTS, ANNOTATED. BOOKS VI AND 
VIL. All current cases of General Value and Im- 
portance decided in The United States, State and 
Territorial Courts, with full Annotation, by Rob- 
ert Desty, Editor. Buidett A. Rich, Reporter. 
Rochester, N. Y.: The Lawyers’ Co-Operative 
Publishing Company. 1889. 


We have frequently taken occasion to notice favora- 
bly the reports of cases issued by the Lawyers’ Co- 
operative Publishing Company, and we find as each 
volume appears additional ground for favorable com- 
ment. The selection of cases is to be commended. 
The notes by Robert Desty, Esq., appended to the most 
important cases, are full and complete and provide a 
veritable series of briefs on the subject of the cases. 
The publishing of a condensed statement of the law- 
yers’ briefs in each case we regard as of specia 
value to the profession. 
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A TREATISE ON FACTS AS SUBJECTS OF INQUIRY BY 
AJuRY. By James Ram, of the Inner Temple, M. 
A., Cambridge, Barrister-at-law. “Je Ne Dis 
Rien Que Je N’Appuie De Quelque Example.”’— 
La Fontaine. Fourth American Edition, with all 
the Notes to the Previous Editions. By John 
Townsend, Counsellor-at-law. And additioral 
Notes and References, ~ Charles F. Beach, Jr., 
of the New York Bar. With an Appendix, con- 
taining David Paul Brown’s Golden Rules for the 
Examination of a Witness; Cox’s Advice for Con- 
ducting the Examination of Witnesses and Open- 
ing a Case to the Jury; Whewell on Theory and 
Fact; Hoffman’s Fifty Resolutions in Regard to 
Professional Deportment; Cases of Mistaken 
Identity and of Erroneous Conviction. New York. 
Baker, Voorhis & Co., Publishers. 66 Nassau 
Street. 1890. 

The great popularity of this work is evidenced by 
the publication of this, its fourth edition. The book 
as itcame from its English author made quite a stir 
in the profession, and was regarded as not only of 
readable interest but of practical value to the practi- 
tioner as a work on the philosophy of evidence. As 
the American publishers have well said, the book 
shows how we acquire our knowledge of facts, the 
circumstances which impede or facilitate the acquisi- 
tion of that knowledge, the means by which the 
knowledge when obtained is either lost or perpetuated, 
the difficulties in the way of communicating a knowl- 
edge of facts from one to another, the methods of dis- 
tinguishing between truth and falsehood, and by 
which to test the value of human testimony. The 
present edition is by John Townsend, Esq., author of 
several text-books of value, and also contains many 
additional notes and references by Charles F. Beach, 
Jr., of the New York Bar. The appendix contains 
David Paul Browne’s Golden Rules for the Examina- 
tion of a Witness, and many other interesting essays. 
The American notes by the gentleman referred to add 
greatly to the usefulness of the work. To the nisi 
prius lawyer the book is of special value, containing 
as it does many suggestions and hints regarding the 
proof of facts and the credit of witnesses. Many re- 
markable cases of mistaken identy and of erroneous 
conviction will be found inthe appendix. The book 
is well printed and contains about 500 pages. 


Books RECEIVED. 

THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Containedin the “‘American Decisions” 
and the “American Reports,’ Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C, 
Freeman and the Associate Editors of the ““Amer- 
ican Decisions.”? Vol. 13. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Law Booksellers. 1890. 

THE DUTIES OF SHERIFFS, Coroners and Constables, 
with Practical Forms. By Jobn G. Crocker, Coun- 
sellor-at-Law. Tbe Third Edition, Revised and 
Enlarged. By James M. Kerr, Author of “Kerr 
on Business Corporation.” Banks & Brothers. 
New York: Albany, N. Y. 1890. 


A TREATISE ON THE LaW OF ROADS AND STREETS. 
By Byron K. Elliott and William F. Elliot, Au- 
thors of “The Work of the Advocate.” Indianap- 
olis: The Bowen-Merrill Company. 1890. 


PuBLIc LanD Laws Passed by Congress from April 
1, 1882, to January 1, 1890, with the Important De- 
cisions of the Secretary of the Interior and Com- 
missioner of the General Land Office, the Land 
Opinions of the Attorney-General, and the Circu- 
lar Instructions issued from the General Land Of- 
fice to the Surveyors General and Registers and 
Receivers during the same Period. By Henry N. 
Copp, Attorney- and Counsellor-at-Law. Vols. 1 
~ 2. s — by the Editor. Washington, 





HUMORS OF THE LAW. 


The author of “Circuit Notes” in the Cornhill Maga- 
zine gives an amusing instance of an admission made 
by a prisoner after acquittal, which, if made a few 
moments earlier, would have effectually knotted the 
rope for the delinquent. 

Once a prisoner was being tried tor murder, the 
evigence against him being purely circumstantial; 
part of it, a hat found near the scene of the crime, an 
ordinary round, black hat, but sworn to as the prison- 
er’s. Counsel for the defense, of course, made much 
of the commonness of the hat. “You gentlemen, no 
doubt, each possess such a hat, of the ordinary make 
andshape. Beware how you condemn a fellow-creat- 
ure to ashameful death on such a piece of evidence”— 
and so on. So the man was acquitted. Just as 
he was leaving the dock, with the most touching hu- 
mility and simplicity, he pulied his hair and said, “If 
you please, my lord, may I ’ave my ’at?” 


A judge in a neighboring State once intervened to 
Prevent a waste of words. He was sitting in chambers, 
and seeing, from the piles of papers in the lawyer’s 
hands that the first case was likely to be hardly con- 
tested, he asked, ‘What is the amount in question?’’ 

“Two dollars,” said the plaintiff’s counsel. 

Tl] pay it,” said the judge, handing over the mon- 
ey; “‘call the next case.”’ 

He had not the patience of taciturn Sir William 
Grant, who, after listening for a couple of days to the 
arguments of counsel as to the construction ofan act, 
quietly observed when they had done. ‘That act has 
been repealed.” 

Prisoner. I don’t think there will be any need of 
your addressing the jury. 

Lawyer. Why not? 

Prisoner. My insanity will be instantly plain to 
them when they see that I have retained you to con- 
duct my case !— Puck. 
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1. ADVERSE PossEssion—Color of Title.—In ejectment 
defendant claimed title under a tax deed and under the 
statute of limitations, and it appeared that in, 1869a 
brother of defendant obtained a tax-deed to the land, 
and in 1871 or 1872 entered upon it, and cleared and 
fenced some of it, and cultivated it until January, 1878, 
when defendant, who had also obtained a tax-deed to 
it, and whose title was by arbitration decided to be the 
best, immediately took possession, and so continued 
until the institution of this suit, August 20 1885: Held, 
that these possessions were actual, adverse, under 
claim and color of title, and for more than 10 years, and 
therefore defendant is entitled to the portion of the 
land claimed under them.—Bakewell v. McKee, Mo., 14 8. 
W. Rep. 119. 

2. ANIMALS—Inju1ies.—In an action for persona! injuries 
caused by defendant’s dog, acomplaint which alleges 
“that on and prior to September 13, 1887, defendant 
kept a dog which he well knew was of a fierce and 
dangerous nature, and improper to go at large, and ac- 
customed to bite mankind, yet the defendant wrong- 
fully and negligently allowed said dog to go at large, 
without being properly secured; that on said day said 
dog attacked and bit plaintiff’—sufticiently states that 
defendant, at the time of the injury, was permitting his 
dog to run at large, knowing his vicious disposition.— 
Clunin v. Fagan, Ind., 24 Pac. Rep. 1044. 

3. APPEAL.—A judgment ordering the cancellation of 
the lease of a railroad is a judgment directly affecting 
the stockholders; and where the company refuses to 
appeal, any stockholder may, under Rev. St. Ohio, § 
5226, which gives the right of appeal to “a party or any 
other person directly affected,” appeal in bchalf of 
himself and other stockholders.—Henry v. Jennes, Ohio., 
24 N. E. Rep. 1077. 

4. APPEAL—Res Adjudicata.—Where an issue is form- 
ally presented to the court, and determined upon a full 
hearing of both sides, the same being subject to review 
by appeal, such determination is final and conclusive 
asto all matters necessarily embraced in such litiga- 
tion, without regard to the form of the proceeding, 
whether by action or motion.— Weber v. Tschetter, 8. 
Dak., 46 N. W. Rep. 201. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where a 
deed of assignment for the benefit of creditors is exe- 
cuted in good faith, and without any wrongful intent, 
but isso defectively executed as to render it void: 
Held, that the execution of such instrument in such 
manner is not sufficient of itself to authorize an at- 
tachment against property.—Cooper v. Clark, Kan., 24 
Pac. Rep. 422. 

6. ATTACHMENT—Wrongful.—In an action for wrong 
ful attachment an allegation in the petition that 
plaintiff's are unable to give an accurate description of 
the property attached, without stating that the return 
to the attachment writ had been lost, and that there 
was no description of the attached property among the 
records of the suit, is not sufficient to excuse a specific 
description on the property.—Schneider v. Ferguson, 
Tex., 148. W. Rep. 154. 

7. ATTACHMENTS.—Where several attachments are 
issued against the same parties, and some of the at- 
tachments are fraudulent, and the delay caused by liti 
gation over the fraudulent attachments causes the 
share of the proceeds of the attached property which 
would have been paid on a junior attachment to be ab- 
sorbed by the accrued interest on a senior attachment, 
the junior creditor may recover the amount of such 
share from the person whose fraudulent attachment 
caused the litigation.—Zadik v. Schafer, Tex., 148. W. 
Rep. 153. 


8. ATTACHMENT.—In a proceeding for trial of the 
right of property to certain horses, it appeared that, 
when the horses were attached, they were in possession 
of a liveryman, who held them as bailee for the defend- 
ant in attachment; that, a few days before the levy, 
said defendant had given a bill of sale to the claimants, 
who had made part payment therefor; but that said 





defendant, with the claimant’s consent, continued to 
try to sell the horses to other parties: Held, that the 
jury were warranted in finding that the horses were 
subject to the levy.—Floege v. Wiedner, Tex., 14 8. W. 
Rep. 132. 

9. ATTACHMENT—Lien.—In Wisconsin, an appeal by 
plaintiff from a judgment for defendant on the merits, 
in a case in which an attachment has been issued on 
land, does not preserve the attachment lien pending 
the appeal, unless immediate notice of appeal is given, 
a proper bond tendered, and the lien continued by 
special order of the court.—Meloy v. Orton, U.8.C.C. 
(Wis.), 42 Fed. Rep. 513. 

10. BILL OF EXCEPTIONS.—A trial judgeis not re- 
quired to sign a skeleton bill of executions, by which 
the clerk is directed to insert evidence to be afterwards 
written out and filed by the stenographer.—State v. 
Wear, Mo., 148. W. Rep. 115. 

11. BILL OF EXCEPTIONS—Mandamus.—A judge will not 
be compelled by mandamus to sign a particular bill of 
exceptions, when he alleges in his answer to a rule 
from this court that such bill does not truly state the 
facts. The judge has sole power of determining 
whether such bill is true or not. His return to the writ 
is conclusive on this point, and cannot be traversed. 
It is necessary, however, that he should settle and sign 
a proper bill, which he must certify does contain the 
facts and the truth.—Cummings v. Armstrong, W. Va., 11 
8. E. Rep. 742. 

12. BoND—Alteration.—-The erasure from the bond of 
a county collector of the signature of a solvent surety, 
who is one of the judges of the county court, which has 
for that reason refused approval, made either by the 
clerk of the court or by the collector, in the presence 
of some of the judges, discharges other sureties who 
signed after the one whose name is erased, and do not 
consent to the alteration, the bond being approved 
with a new signature opposite the same seal and in the 
same place.—State v. Findley, Mo., 148. W. Rep. 111. 


13. CARRIERS—Connecting Line.—A railroad compa- 
ny, which, without giving the shipper an opportunity 
to attend to the loading, puts cattle carried over its 
own line in cars furnished by another company, hauls 
them over a connecting track, and then delivers to it, 
is liable, in tort for breach of duty growing out of the 
contract of shipment, for injuries in transit over the 
second line caused by negligence at the time of the 
transfer in not supplying bedding and partitions, and 
in overcrowding, though the contract of shipment 
limits the carrier’s liability to “gross or wanton negli- 
gence,” and to that of a forwarding agent only in de- 
livering to the next line, and provides that the shipper 
is to load and unload and care for the cattle.—Alabama 
G. S. R. Co. v. Thomas, Ala., 7 South. Rep. 762. 


14. CARRIERS—Passengers—Negligence.—In order to 
impose a liability on a railroad company for the conse- 
quences resulting from the omission of an act by one of 
its employees, the test is not whether, had the act been 
done, the accident would not have occurred, but 
whether the act omitted was one which it was the duty 
of the employee to perform.—Jrelson v. Southern Pac. 
Ry. Co., La., 7 South. Rep. 800. 


15. ConTRacT—Construction.—Under a contract for 
construction of a ditch at 16 cents “per cubic yard of 
earth or gravel necessarily moved,” except a portion 
between certain points, which isto be at 18 cents per 
cubic yard, extra compensation cannot be recovered 
on the ground that “cement gravel” or hard pan was 
found between those points, and was not contemplated 
by the parties in fixing the price.— Wilkin v. Eliensburg 
Water Co., Washington, 24 Pac. Rep. 460. 

16. ContRacT—Construction.—A contract with a 
county to list delinquent taxes therein for 5 per cent. 
on the total amount of the list, “‘ to be paid out of the 
tax due the county on said tax-list, as it is collected,” 
entitle the maker of the list to a sum equal to 5 per 
cent of the total amount out of the first money col- 
lected, and not merely to 5 per cent of the amount col- 
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lected.— Martin v. Whitman County, Washington, 24 Pac. 
Rep. 444. 

, 17, ConTRACTS—Evidence.—Where several experts 
are employed to estimate the cost of building, and they 
differ materially in their estimates of the value of ma- 
terial furnished and labor performed, the trade in most 
cases may be found in the lowest estimate made by one 
of them.—Aart v. Drey fous, La., 7 South. Rep. 781. 

18, Convict—Parole.—Pardoning power by Const. 
Ind. art. 5, § 17, is vested in the governor, subject to 
such regulations as may be made by law. In the 
absence of such regulations, a parole granted by him 
to a prisoner, on certain conditions accepted by the 
prisoner, will not operate as an unconditional pardon, 
and the governor is the sole judge of the breach of the 
terms of the parole, and may order a rearrest.— Wood- 
ward v. Murdock, Ind., 24 N. E. Rep. 1047. 

19. CORPORATIONS—Stockholder.—Under Code Wash. 
§ 2484, making every stockholder “personally liable to 
the creditors of the company to the amount of what 
remains unpaid upon his subscriptions to the 
capital stock” the unpaid subscriptions constitute a 
trust fund, which cannot be reached in an action at law 
by a judgment creditor of the corporation against an 
individual stockholder.— Burch v. Taylor, Washington, 
24 Pac. Rep. 438. 

20. CORPORATION — Stockholders’ Liability.— Under 
section 44 of chapter 23 of the law concerning private 
corporations. (paragraph 1204, Gen. St. 1889), the liabili- 
ty of stockholders to the creditors of a corporation is 
several, and not joint, and each must be sued separate- 
ly.—Abbey v. W. B. Grimes Dry Goods Co., Kan., 24 Pac. 
Rep. 426. 

21. COVENANT.—In an action by a grantee against a 
grantor upon a covenant by the grantor that the land 
conveyed was free and clear from all incumbrances, 
where it is alleged that another thanthe grantor had 
the right, under a lease which would not expire for 
some years, to procure ice from the premises, and a 
right of way across the premises for such purpose, the 
plaintiff may, upon proper and sufficient proof, recov- 
er substantial damages, although he has paid nothing 
to extinguish the incumbrance, nor been disturbed in 
in his possession.— Smith v. Davis, Kan., 24 Pac. Rep. 428- 

22. CRIMINAL EVIDENCE—Dying Declarations.—These 
words, uttered in extremis, ‘‘He picked a fuss with me, 
and was running over me, and, because I did not want 
him to, he killed me,” state conclusions only, and are 
not admissible as dying declarations.—State v. Elkins, 
Mo., 14 S. W. Rep. 116. 


23. CRIMINAL EVIDENCE—Murder.—On trial for mur- 
der, a threatening note, addressed to deceased, found 
stuck on the fence at the point from which the fatal 
shot was fired, which is proved to be in defendant’s 
handwriting, and to have been written on a leaf torn 
from a blank book of defendant’s, is admissible in evi- 
dence.— Caldwell v. State, Tex., 148. W. Rep. 122. 

24 CRIMINAL Law—Homicide.—Under an indictment 
for murder defendant may be convicted of assault with 
intent to kill under Gen. St. Nev. § 4292, providing that 
the defendant may be found guilty of any offense nec- 
essarily included in that charged in the indictment, or 
of an attempt to commit the offense charged.—£z parte 
Curnow, Nev., 24 Pac. Rep. 430. 

25. CRIMINAL Law—Perjury.—Where the perjury 
charged is denying the execution of a deed introduced 
in evidence in an action of ejectment, the materiality 
of the deed to the issue in ejectment must be shown by 
the introduction of the deeds constituting the chain of 
title of which such deed was a link.— Young v. People, 
Ill., 24 N. E. Rep. 1070. 

26. CRIMINAL PRACTICE—Embezzlement.—Code Wash. 
§ 885, provides that “if any officer, agent, clerk, or serv- 
ant, or person to whom any money or other property 
shall be intrusted for any specific purpose, for hire, 
shall embezzle, * * * [he] shall be deemed guilty of 
larceny:” Held,the words “for hire’ qualify each of 
the enumerated classes; and therefore, in an indict- 





ment for embezzlement by an agent, an omission to 
charge that he was an agent for hire was fatul.— Terry 
v. State, Washington, 24 Pac. Rep. 447. 

27. CRIMINAL PRACTICE—Forgery.—In an indictment 
for forgery of a draft it is not necessary to set out the 
figures cut therein.— White v. Territory, Washington, 24 
Pac. Rep. 447. 

28. CRIMINAL PRACTICE — HOMICIDE.—Under Code 
Wash. §§ 786, 790, an indictment for murder which 
does not charge a purpose to kill, though it alleges that 
defendant purposely, and of his deliberate and pre- 
meditated malice, assaulted deceased, and purposely, 
ete., fired the shot, is insufficient though not objected 
to in the court below; and the defect is not cured by 
the conclusion of the indictment: “And so the grand 
jury aforesaid do say that defendant * * * purpose- 
ly, and of his deliberate and premeditated malice did 
kill and murder.”’— Blanton v. State, Washington, 24 Pac. 
Rep. 429. 

29. CRIMINAL PRACTICE—Murder.—An indictment for 
murder, charging that the defendant “feloniously, 
willfully, and of his malice aforesaid, did kill and 
murder,” etc., does not meet the requirements of the 
statue. It should have charged malice aforethought, 
clearly and vnequivocally.—State v. Green, La., 7 South. 
Rep. 793. 

30. DEATH BY WRONGFUL ACT.—An allegation thatthe 
plaintiff, who sues as administratrix, was the mother 
of intestate; that she was largely dependent upon her 
for support; and that she had suffered pecuniary loss 
by reason of her death, is sufficient under Rev. St. Wis. 
§§ 4255, 4256. It is competent in such case to show that 
plaintiff was divorced from her busband, and by the 
decree given the custody of her child, and the capacity 
of the deceased for earning money, and the pecuniary 
necessities of the plaintiff.— Wiltse v. Town of Tilden, 
Wis.,46 N. W. Rep. 234. 

31. DEED—Right of Way.—Where the agent of a rail- 
way company, negotiating for the right of way, for the 
purposed road across certain lots on which the plaint- 
iff resided, stated to them that the property sought for 
right of way was the main line, and not for side tracks, 
and thereupon the plaintiffs executed a deed for such 
right of way; afterwards three side tracks were laid 
along said Jine past the plaintiff’s residence: Held, 
thatthe purpose for which the deed was executed 
might be shown.—Donisthrope v. Fremont, E. § M. V. R. 
Co., Neb., 46 N. W. Rep. 240. 

32. DivorcE—Insanity.—Act Wash. T. Dec. 22, 1885, 
authorizing divorce on the ground of incurable chronic 
mania existing for more than 10 years, is valid. and 
within the power of the territorial legislature.— Hick- 
man v. Hickman, Washington, 24 Pac. Rep. 445. 

33. DAMAGE—Maintainance.—Act Ind. March 9, 1875, 
and Rev. St. 1881, ch. 49, for the establishment of 
ditches and drains, provide for the appointment of 
viewers and upon the filing of aremonstrance, of 
reviewers, who shall go over the work of the viewers, 
and, if necessary, make a reassessment of damages and 
benefits, and a reallotment of portions of the ditch for 
construction to the property owners interested. Acts 
Ind. 1889, p. 53, provides for the allotment by the coun- 
ty surveyor of portions of each ditch to the land- 
owners, to be annually cleaned out and kept in repair: 
Held, that the proviso therein “that, where ditches 
were originally allotted for construction by reviewers, 
* * * the allotment shall remain the same for repairs 
under this act,” does not apply to an original allotment 
for construction made by viewers.— Wheatley v. Romack, 
Surveyor, Ind., 24 N. E. Rep. 1050. , 

34. EMINENT DOMAIN.—The abutting owner of a fee ofa 
county road constructed at the expense of the land own- 
ers is entitled to compensation for its use by a natural 
gas company for its pipes, and a license by the county 
board of commissioners to the company to lay its pipes 
in the road only conveys the right of the county in the 
highway, but does not affect private property rights.— 
Kincaid v. Indianapolis Natural Gas Co., Ind., 24 N. E. 
Rep. 1066. 
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35. EQuiTy PRACTICE—Minors—Partition Sale—Trusts. 
—Under Rev. St. Ill. ch. 106,§1, which provides that 
partition of land may be compelled “by bill in chance- 
ry, as heretofore, or by petition,” and section 16, which 
direets that the court shall appoint three commission- 
ers to make partition, a decree in partition ordering 
sale of the property without appointment of com- 
missioners is erroneous, though the proceedirg is by 
bill, and not by petition.—Cofin v. Argo, Ill., 24 N. E. 
Rep. 1068. 

36. ESTOPPELIN PalIs.—An equitable estoppel arises 
when one party to an action has, by his faulty and 
negligent conduct, induced his adversary, from whom 
he claims a loss, to omit some act which, but for said 
fault and negligence, he would have done, and which, 
if done, might have prevented the loss.— Wilson Sewing- 
Machine Co., v. Southern Exp. Co., La., 7 South. Rep. 710. 

37. EVIDENOE—Purchase of Land by Agent.—In a suit 
brought against the widow and heirs of a deceased 
person for the recovery of real property standing in 
his name at the time of his death, on the theory that 
deceased was agent for plaintiff, and improperly took 
title in his name: Aeld, parol evidence is inadmissible 
to prove fraud in taking title in his name, that deceased 
was plaintiff’s agent to buy real estate, or for the pur- 
pose of establishing title in the plaintiff.—Sagory v. 
Bouny, La., 7 South. Rep. 785. 

38, EVIDENCE—Will.—A certified copy of a will is not 
admissible in evidence where it is not shown that the 
will has been probated.—Lagow v. Glover, Tex , 14S. W. 
Rep. 141. 

39. FALSE IMPRISONMENT—Attorney’s Lien.—An action 
for false imprisonment in which the attorneys for the 
plaintiff had filed an attorney’s lien, and given notice 
thereof to the defendant in the action, was thereafter 
settled between the plaintiff and the defendant, and the 
plaintiff dropped out of the case; whereupon, without 
any motion for substitution, the case proceeded, over 
the objection of the defendant, as upon an issue be- 
tween the plaintiff’s attorneys and the defendant for 
the recovery of the attorneys’ fees under their lien 
and notice: Held, error,and that the attorneys must 
proceed in an independent action to establish their 
lien, and collect their fees.—Farry v. Davidson, Kan, 24 
Pac. Rep. 419. 

40. FRAUDULENT CONVEYAXNCE.—A judgment creditor 
who sells an equity redemption, under execution, 
admits the validity of the mortgage, and is estopped 
from thereafter bringing a bill to set it aside as fraudu- 
lent, and subject the land to the balance of his debt.— 
Knoop v, Kelsey, Mo., 14 8. W. Rep. 110. 

41. FRAUDULENT CONVEYANCES.—Where the pur- 
chaser of a tract of land, who is in debt as a surety for 
others, has the grantor, when paid the consideration, 
execute a deed of general warranty for the land to his 
sons, and the purchaser has the conveyance so made 
‘to deceive and defraud his creditors, the deed is bind- 
ing between the parties, and is also binding between 
the purchaser and a grantee of his sons, who stands in 
their shoes.— Weatherbee v. Cockrell, Kan., 24 Pac. Rep. 
417. 

42. FRAUDULENT OCONVEYANCE—Possession.—Where 
one of two joint owners of lands conveys his interest 
therein to his wife a month before, but retains the deed 
in his possession, without recording it, until nearly a 
year after a judgment is rendered against him and his 
former joint owner, and it does not appear that either 
ofthe parties to the deed were in possession, or as- 
serted a right thereto, until seven months after judg- 
ment was rendered, such deed is void as against the 
judgment plaintiff.—Robertson v.* Durden, Ala., 7 South. 
Rep. 769. 

43. GAMING—Destruction of Implement.—Where a 
sheriff, at the time of arresting a defendant for unlaw- 
fully keeping and exhibiting gaming implements, 
seizes the implements, they become subject to the 
order of the court trying the defendant, though not 
seized by virtue of a search warrant.—State v. Robbins, 
Ind., 24 N. E. Rep. 978. 








44. GARNISHMENT—Afiidavit.—In an action in which 
an original attachment has been issued, an application 
for a writ of garnishment, under Rev. St. Tex. 1879, art. 
183, subd. 1, authorizing the writ in such case, is fatally 
defective if it does not state that an original attach- 
ment has issued in the suit, and the omission can- 
not be cured by amendment, article 185 providing that 
the applicant shall state inter alia the facts authorizing 
the issue of the writ.—Scurlock v. Gulf, C. § S. F. Ry. 
Co., Tex., 14 S. W. Rep. 148. 

45. GUARDIAN AND WARD—Appointment.—A district 
court having probate jurisdiction has authority to ap- 
point a non-resident mother tutrix of her minor son, 
domiciled out of the State, where sie has not forfeited 
her right to the natural tutorship by marrying sgain, 
and where the minor has interest in the State to assert 
or defend.— Succession of Gaines, La. 7 South. Rep. 788. 

46. HIGHwWAYS—Establishment.—By act of March 31, 
1883 (Laws Mo. 1883, p. 158), applications for the 
establishment of roads must be made to the county 
court, and itis made the duty of the court to hear the 
petition, remonstrances, and witnesses, and by section 
36 of that act, appealis allowed from a judgment as- 
sessing damages, or for opening, changing, or vacating 
any road: Held,that no appeal lies from the decision 
of a county court refusing to make an order opening a 
road, as the question is not a judicial one.— Aldridge v. 
Spears, Mo., 148. W. Rep. 119. 

47. HIGHWAYS—Establishment.—Under Gen. Laws Tex. 
p. 1884, 22, which provides that the owner of land con- 
demned for a road may appeal from the commissioners’ 
court “as in cases of appeal from the judgment of the 
justices’ courts,’’ such appeal should in all cases be 
taken to the county court, regardless of the amount in 
controversy, in counties where appeals from justice lie 
to the county court.— Taylor v. Travis County, TeX., 1458. 
W. Rep. 137. 

48. HOMESTEAD—Abandonment.—After defendant had 
acquired a rural homestead on seven acres of land, the 
limits of an adjoining town were extended so as to in 


‘celnde said land, but it was not platted into town lots. 


Defendant did business in the town, as land agent, he 
and his partner owning a lot there, on which was their 
office. There was no evidence that defendant’s land 
ever became part of the actual town: Held, that de- 
fendant had not lost his right to a rural homestead.— 
Posey v. Bass, Tex., 148. W. Rep. 156. 

49, HUSBAND AND WIFE—Parties.—In an _ action 
against a married man, in which a judgment against 
him would be, in effect, a judgment against the com- 
munity property, his wife is really, though not nomi- 
nally, a party, within the meaning of the statute for- 
bidding parties from testifying in certain actions.— 
Newton v. Newton, Tex., 148. W. Rep. 157. 


50. INJUNCTION—Damages.—Nothing but actual dam- 
ages will be allowed because of the issuance of an in- 
junction, subsequently dissolved, when it is apparent 
that the party obtaining it had plausible rights threat- 
ened with invasion, and acted in good faith, under ad- 
vice of able and experienced counsel, and without 
malice or intent to harass, but solely in the vindication 
of the same.— Riggs v. Bell, La. 7 South. Rep. 787. 

51. INSURANCE—Statutory Regulations.—The act of 
March 5, 1879, “to regulate contracts of insurance of 
buildings and structures,” (now sections 3643 and 3644 
ofthe Revised Statutes), applies to all policies issued 
since it went into effect, insuring any building or 
Structure in this State against loss or damage by fire. 
The neglect or omission of the agent to make the ex- 
amination of the property, and fix its insurable value, 
as the statute requires, cannot prevent its application 
to a policy issued by the company, or defeat or affect 
the operation of the statute.— Queen Ins. Co. v. Leslie, 
Ohio, 24 N. E. Rep. 1072. 

52, INSURANCE—Warranty.—A petition ona fire 
policy containing a stipulation that the assured 
shall render a particular account of the loss under 
oath, as soon as possible after its occurance, is suf- 
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ficient when it avers a general complience with all the 
conditions of the policy, and also that the loss occurred 
in August, and that proof of it was furnished in Decem- 
ber; for such unexplained delay is unreasonable, and 
not a compliance with the policy.—Baker v. German 
Fire Ins. Co., Ind., 24 N. E. Rep. 1041. 

53. INTOXICATING LIQUORS—Illegal Sale.—Act. Ala. 
Feb. 23, 1889, incorporating the city of Anniston, in sec- 
tion 7 confers on the city mayor and council power to 
provide for the punishment of any offense punishable 
under laws of the State. The same section confe1s 
special power “to license, tax, and regulate * * * re- 
tailers,” etc: Held, that as to retailers of intoxicating 
liquors the general provision is limited by the special 
one, and under the authority to license and regulate, 
the council cannot pass an ordinance prohibiting the 
sale of liquor.—Ez parte Mayor, Ala., 7 South. Rep. 779. 

54. INTOXICATING LIQUORS—Illegal Sale.—Code Ala. § 
4037, provides that on indictment for the illegal sale of 
intoxicating liquors it is sufficient to charge that de- 
fendant sold without license, and contrary to law, and 
on the trial any act in violation of the law may be 
proved; and that such form shall be sufficient for the 
violation of any special or local laws: Held, that on 
such indictment, though the solicitor may elect to 
prosecute defendant under the general statute, he may, 
on proper evidence, be convicted under the special 
statute applicable to the place.— Olmstead v. State, Ala., 
7 South. Rep. 775. 


55. INTOXICATING LIQUORS—Jurisdiction.—Act Mich. 
1887, p. 445, providing that it shall be unlawful for any 
one to engage in the liquor traffic without having paid 
to the proper city, village, or township the tax re- 
quired by the act, does not apply to sales made beyond 
the shore line of townships bordering on the Great 
Lakes, for their jurisdiction does not extend beyond 
the boundaries established by official surveys, which 
do not include territory outside of the shore lines.— 
People v. Bouchard, Mich., 46 N. W. Rep. 232. 


56. LANDLORD AND TENANT—Lease.—Tenants who 
enter under a lease sufficient except for lack of ac- 
knowledgment, and pay rent and erect improvements, 
cannot be ejected by a subsequent vendee of the land- 
lord, who takes with knowledge of the facts.—_McGlauf- 
lin v. Holman, Washington, 24 Pac. Rep. 439. 


57. LEASE—Restrictive Covenant.—An agreement in a 
lease not to let other premises of the lessor for the 
‘same purpose does not entitle the lessee to an injunc- 
tion against subsequent lessees of such other premises, 
restraining them from the enjoyment of their lease; 
they being neither parties nor privies in respect to the 
former contract.—Napa Val. Wine Co. v. Boston Block Co. 
Minn., 46 N. W. Rep. 239. 


58. LEASE.—A written statement to the effect that the 
person signing it has taken possession of certain land, 
which he is to hold for 8, free of rent, “until such time 
as he may want it,” is a lease.—Allen v. Koepsel, Tex., 14 
8. W. Rep. 151. 


59. LIMITATIONS.—In the action under the statute to 
determine adverse claims to real estate,if a party relies 
on a legal title, and seeks no equitable relief, his right 
to relief is barred only by the lapse of time prescribed 
by the statute of limitations. The equitable rule as to 
laches defeating relief sought applies only when the 
re/ief sought is equitable.— Morris v. McClary, Minn., 46 
N. W. Rep. 238. 


60. MARRIBD WomAN—Estoppel.—The power of a 
married woman, under Code Ala. 1876, §§ 2707, 2708, to 
convey, by joint deed of herself and her husband, her 
separate interests in realty, implies a power to arrange 
for the security of the purchase money; and where 
one, upon the sale of land, and under an express agree- 
ment, permitted her vendee to obtain a first mortgage 
loan, a portion of which was paid her as a first install- 
ment, and to secure the purchase money took a second 
mortgage, she will be estopped to deny a waiver of her 
lien, and to enforce it as against the first mortgagee, 





who loaned the money on the faith of her agreement.— 
Wilder v. Wilder, Ala., 7 South. Rep. 767. 

61. MASTER AND SERVANT—Negligence—Employment 
of Child.—Under the Ohio statute making it acrime to 
employ in a factory, a child under 12 years old, it is 
only necessary, in a prosecution for its violation, to 
prove the employment and defendant’s knowledge of 
the child’s age ; but such proof is not, in itself, sufficient 
in acivil action for injuries sustained by the child 
through defendant’s negligence.—EZvans v. American 
Iron § Tube Co., U. S. C. C.(Ohio), 42 Fed. Rep. 519. 

62. MASTER AND SERVANT—Injuries.—W hen the master 
does not increase the risk assumed by the servant, 
and there are no defects in any of the appliances pro- 
vided by the master for the performance of the duties 
of the servant, the servant cannot hold the master re- 
sponsible for injury received in the course of his em- 
ployment.—Dandie v. Southern Pac. R. Co., La., 7 South. 
Rep. 792. 

63. MASTER AND SERVANT—Assumption of Risk.—The 
employer, although not blameless, cannot be made to 
answer for all accidents without regard to the care the 
employee should have exercised. To recover, there 
must not be any willful contributory cause on the part 
of the injured.—Pollich v. Sellers, La. 7 South. Rep. 786. 

64. MASTER AND SERVANT—Pleading.—A complaint 
alleging that plaintiff engaged in moving large wheels 
in defendant’s repair shops, had his arm crushed with- 
out fault on his part, and that defendant did not pro- 
vide a competent superintendent, nor sufficient men 
for moving the wheels, nor sufficient machinery to hold 
them, is demurrable, as not showing that the peril was 
not known incident of the employment.— Louisville, N. 
A. §& C. Ry. Co. v. Corps, Ind., 24 N. Rep. 1046. 

65. MECHANICS LEIN —Husband and Wife.—W here a 
husband erects a dwelling on land, the title of which is 
in the name of his wife, and she is aware that such 
building is being erected, andin some cases gives di- 
rections to the workmen, the agency of the husband 
will be presumed, and the property will be subject to a 
mechanic’s lien.—Bradford v. Peterson, Neb., 46 N. W. 
Rep. 220. 

66. MECHANICS LIEN—Statement.—The mechanic’s 
lien law of 1889, (chapter 200, Laws 1889), did not affect 
the time within which statements for liens accruing 
under the prior law were to be recorded.—WNelson v. 
Sykes, Minn., 46 N. W. Rep. 207. 

67. MECHANICS LIENsS—Subcontractors.—In proceed 
ings to enforce a mechanic’s lien by plaintiffs, as sub- 
contractors, for material furnished to the contractor 
without authority of defendant, as the owner, no ac- 
count of which under oath was made and filed with the 
register of deed, under section 3, art 2, ch. 54, Comp. St., 
within 60 days after furnishing the material: Held, not 
good.—McPhee v. Kay, Neb., 46 N. W. Rep. 222. 

68. MORTGAGES—Sale.—A sale of land under a power 
contained in a mortgage, at which the mortgagee him- 
self becomes the purchaser, is not void as to the mort- 
gagor, but only voidable; and, until the latter disaffirms 
the sale, he has no interest in the land which he can 
convey.—McCall v. Mash, Ala. 7 South. Rep. 770. 

69. MORTGAGES—Foreclosure.—A mortgagee of a boat 
bought in two prior mortgages—one on two buildings 
and the boat, the other on one of the buildings and the 
boat—and after the mortgagor had sold his interest in 
the boat, sold the boat at public auction, under a pow- 
er of sale in the mortgage, subject to the two prior 
mortgages; said mortgagee himself becoming the pur- 
chaser: Held, that the two buildings were not thereby 
discharged from the two prior mortgages.— Rose v. Page, 
Mich., 46 N. W. Rep. 227. 

70. MORTGAGE—Foreclosure.—Though a bond secured 
by mortgage is barred by limitation, the right of action 
for foreclosure will not be affected thereby unless there 
has been 10 years of adverse possession (Rev. St. Mo. § 
$219, art. 1) in the mortgagor and those claiming under 
him.—Benton County v. Czarlinsky, Mo., 148. W. Rep. 114. 

71. MORTGAGES—Foreclosure.—When a defendant in 
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executory proceedings for the seizure and sale of 
mortgaged property sets up a plea of compensation of 
the debt, and makes the requisite affidavit, he is en- 
titled to a preliminary injunction as of right, and with- 
out bond.—Newmann v. Irwin, La., 7 South. Rep. 799. 

72. MoRTGAGEE—Estoppel.—A mortgagee who levies 
on, and sells under execution, the mortgagor’s equity 
of redemption, to satisfy an independent debt, is not 
estopped from forcing his mortgage lien also against 
the mortgagor or his creditors ; for, such interest being 
subject to levy and sale by Gen. St. Colo. 1883, § 1883, the 
mortgagee may subject it to an independent debt as 
well as a stranger.—Seamanv. Max, Colo., 24 Pac. Rep. 
461. 


73. MUNICIPAL CORPORATION—Ordinances.—The term 
“square,” as employed in city ordinance No. 4798 A. &., 
meant what is generally understood by the word; and 
the term “block,” as employed in city ordinance No. 
4145 C. S., means the same thing. These terms are con- 
vertible and are used synonymously.—State v. Natal, La., 
7 South. Rep. 781. 

74. NEGOTIABLE INSTRUMENTS—Gaming.—A note given 
for a gambling debt, being only voidable, is good in the 
hands of an innocent indorsee for value before maturi- 
ty.— Thomp v.S ls, Tex., 14 8. W. Rep. 143. 

75. NEGOTIABLE INSTRUMENTS—Parol Evidence.— 
While parol testimony may not be received to contra- 
dict or vary the terms of a promissory note, yet the 
consideration for which it was given may be estab- 
lished by parol testimony.— Walker v. Hagerty, Neb., 46 
N. W. Rep. 220. 

76. NEGOTIABLE INSTRUMENTS—Pleading and Proof.— 
When the plaintiff’s title to a note accrues through the 
indorsement of the payee’s name by his alleged agent, 
the note is not admissible in evidence without proof of 
agent’s authority to make the indorsement.—Newton v. 
Principaal, Mich., 46 N. W. Rep. 234. 

77. NEW TRIAL—Death of Judge.—After a cause had 
been tried and decided by the court, the trial judge 
died. Upon acase made, a motion for a new trial was 
made before another judge, requiring a review and 
consideration of the testimony, which had been of a 
contradictory nature: Held, that, in determining such 
motion, consideration should be given the superior ad- 
vantages of the trial judge for testing the credibility of 
witnesses.— Reynolds v. Reynolds, Minn., 46 N. W. Rep. 

78. OFFICE AND OFFICERS—Compensation.—In an 
action by a county treasurer for his commission on 
money received by the county from the sale of bonds, 
the legality of the bonds is not a question in issue.— 
Llano County v. Moore, Tex., 1458. W. Rep. 152. 

79. OFFICE AND OFFICERS—Term of Office.—Ordinance 
1089 of the city of St. Louis, providing that a vacancy 
occurring in any elective office more than six months 
before the expiration of the term shall be filled by a 
special election called by the mayor, is valid, and au- 
thorized by the charter of St. Louis, art. 3, § 26, clause 
8, providing that the mayor and assembly shall have 
power to regulate and provide for the election of city 
officers.— State v. Thomas, Mo., 14 8. W. Rep. 103. 

80. PARTNERSHIP.—Partners, in relation to each other, 
are trustees of the partnership property ; and whatever 
either one may do with that property, he acts in a fi- 
duciary capacity, and all beneficial results from the 
use of that property or funds inure to the benefit of 
the partnership.— Betis v. Letcher, 8. Dak. 46 N. W. Rep. 
193. 

81. PARTNERSHIP—Evidence.—In an action against 
copartners upon a written contract executed by one of 
them, in his own name, a few days before their articles 
of copartnership were signed, it is proper to instruct 
the jury to the effect that if the defendants had a dis- 
cussion as to forming a copartnership before such con- 
tract was executed, and if the partner who did not sign 
the contract, consented to it as a firm contract, and if 
the firm afterwards used the money received on ac- 
count of such contract, then both defendants are liable 








on the contract.—Buzard v. McAnulty, Tex., 14 8. W. Rep. 
138. 

82. PAYMENT—What Constitutes.—Defendant sold 
plaintiff's goods on commission, and sent in payment 
a draft for a small amount, and six notes of third per- 
sons, which plaintiffs declined to accept without de- 
fendant’s indorsement, and returned them to defend- 
ant, who refused to indorse them, and sent them back 
to plaintiffs. Plaintiffs returned them several times, 
till defendant threatened to leave them in the office if 
they were returned again. Plaintiffs then placed them 
in the hands of an attorney, and three of them were 
collected: Held, in an action against defendant for the 
balance of the account, that the acceptance and col- 
lection of three of the notes did not oblige plaintiffs to 
accept the others, and that it was error to direct a ver- 
dict for defendant.— Tiffany v. Glasgow, Mich., 46 N. W. 
Rep. 231. 

83. POWER OF ATTORNEY—Transfer of Stocks.—A 
power of attoney conferred authority to invest money 
in securities, and “‘to sell, dispose of, transfer, and de- 
liver all or any of my interests in the capital stock of 
any association, bodies corporate,” etc.; also “‘to bar- 
gain and agree for, buy, sell, mortgage, hypothecate, 
and in any and every way and manner deal in and 
with, * * * choses in action:” Held, under Civil 
Code Cal. § 324, that the attorney in fact had no power 
to have certain shares of defendant company’s stock 
belonging to his principal transferred to himself upon 
the books of defendant, without indorsement of her 
name upon the certificate either by her, or by himself 
as her attorney, and such transfer was a conversion by 
the company, for which it is liable.— Taft v. Presidio ¢ 
F. R. Co., Cal., 24 Pac. Rep. 436. 

84. PRINCIPAL AND AGENT—Evidence.—In an action 
against a railroad company for damages growing out 
of alleged negligence on the part of the compuny in 
complying with a verbal contract between the plaintiff 
and the company’s agent, where the company denies 
the authority of the agent to make the contract, and 
there is evidence tending to prove that the agent had 
no authority to make the contract, itis error for the 
court to assume that the agent had authority and so 
instruct the jury.—Missouri Pac. Ry. Co. v. Carpenter, 
Kan., 24 Pac. Rep. 462. 

85. PRINCIPAL AND SURETY—Set-off.—_In an action 
against a suréty, if the principal debtor be a party, and 
he be insolvent, the surety may set off against the debt 
sued on a debt due from the plaintiff to the principal 
debtor.— Becker v. Northway, Minn., 46 N. W. Rep. 210. 

86. PRINCIPAL AMD SURETY—Subrogation.—A judg- 
ment against principal and surety which does not dis- 
close that relation cannot be enforced by the surety as 
a lien on the land of the principal, until the fact of 
suretyship has been adjudicated as provided by Rev. 
St. Ind. 1881, § 1212 e¢ seg.; and, having paid the judg- 
ment, he cannot have it declared a lien which will 
antedate a mortgage given by the principal after the 
rendition of a judgment, and before its payment.— 
Smith v. Har bin, Ind., 24 N. E. Rep. 1051. 

87. PROCESS—Publication.—W here a citizen of the State 
goes out of the State for the purpose of seeking a home 
elsewhere, and, after traveling in other States for a few 
months without making a domicile in any of them, re- 
turns and re-establishes his residence, service by pub- 
lication of process against him, in his absence, will give 
the court jurisdiction.—Fernandez v. Casey, Tex., 148. 
W. Rep. 149. 

88. PUBLIC IMPROVEMENTS.—Charter Grand Rapids, 
tit. 6,§ 3, provides that the council may assess the 
whole or any part of the expense of any public im- 
provement on the property deemed to be benefited. 
“The cost and expenses of making the estimates, plans, 
assessments incidental thereto shall be included in the 
expense of any such improvement. ’’Title 6 § 14, provides 
that if, on the completion of such improvement, there 
be a surplus of the money collected from assessments, 
the council shall apportion it and repay it on demand: 
Aeld, that where there was a surplus, and the council 
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had turned it over'to the city’s general fund, and the 
claims of the parties assessed were ignored, it was not 
necessary to resort to mandamus against the council to 
apportion and pay over the surplus, but assumsit would 
lie against the city.— Thayer v. City of Grand Rapids, 
Mich., 46 N. W. Rep. 229. 

89. PUBLIC LAND—Erroneous Entry.—Under section 
2372, Rev. St. U. S. providing for the transfer to the 
tracts intended of an entry of public land, erroneous 
because of a mistake in the numbers or description of 
the tracts on the part of the person entering, au- 
thorizes a transfer to the tracts intended only if they 
be unsold at the date of the transfer.— Manuel v. Fabyan- 
ski, Minn., 46 N. W. Rep. 208. 


90. RAILROAD COMPANIES—Fences.—A statute which 
prescribes, as a precautionary measure, what shall be 
deemed a sufficient fence to protect a railroad track 
from the entrance of live-stock, and declares an abso- 
lute liability for the killing of stock for the failure to 
fence, or for killing stock on an unfenced track, except 
for contributory negligence or misconduct, imposes, by 
implication, the duty to fence as much asis such duty 
was expressly declared.—Sullivan v. Oregon Ry. ¢ Nav. 
Co., Oreg., 24 Pac. Rep. 408. 

91. RAILROAD COMPANIES—Fires.—In an action by M 
C, owner of premises adjacent to the right of way, of 
a railroad, for negligently permitting the fire to run 
over its right of way to adjacent premises, and to de- 
stroy the natural growth of young trees and timber: 
Heid, that the measure of the damages is the amount 
ofthe damage the trees and timber suffered by reason 
of the fire, and not the difference in the value of the 
land with the standing trees and timber before the 
fires and afterwards.—Fremont, E. ¢ M. Val. Co. v. Crum, 
Neb., 46 N. W. Rep. 217. 

92, RAILROAD COMPANY—Grants.—Lands granted by 
act of congress to the State of Alabama, to aid in the 
construction of certain railroads, and afterwards con- 
veyed by the State to defendant railroad company, 
were mortgaged back tothe State by an instrument 
containing a provision, authorized to be inserted by 
Act Ala. 1869-70, pp. 89-92, that defendant should have 
the privilege of “selling said lands, or any part thereof, 
in accordance with the acts of congress granting the 
same:” Held, that one who derived title to a portion 
of such lands from a subsequent sale by defendant, 
made in direct violation of said acts of congress, took 
subject to the lien of the mortgage.— Miller v. Swann, 
Ala., 7 South. Rep. 771. 

93. RAILROAD COMPANIES—Killing Stock.—It is not 
enough for the engineer and fireman in charge of a 
railway locomotive and train to merely use diligence 
in driving animals away that are discovered upon the 
track, but they should keep a vigilant lookout, and ex- 
ercise ordinary diligence to frighten away animals that 
may be discovered approaching, and in dangerous 
proximity to the track, by sounding the whistle, ring- 
ing the bell, and using the meams provided for that 
purpose.— Missouri Pac. Ry. Co. v. Gedney, Kan., 24 Pac. 
Rep. 464. 

94. RAILROAD COMPANIES—Killing Stock.—The pur- 
pose of our statute is to make the railroad company 
owning the road, or the company operating the road, 
liable, so that either may be sued, as the plaintiff may 
elect, who has sustained injury to his live-stock by a 
moving train upon its unfenced track.—Zaton v. Oregon 
Ry. § Nav. Co., Oreg., 24 Pac. Rep. 415. 

95. RAILROAD COMPANIES — Killing Stock.—Where 
stock of.a third person gets upon the track of a rail- 
road company by reason of such fences not being built 
by the land owner, the company is not, in the absence 
of negligence in running its trains, liable to the owner 
for injury to them. The duty of the company is, in such 
case, to use ordinary.care and prudence to avoid injur- 
ing the animals.— Baltimore G O. Ry. Co. v. Wood, Ohio, 
24 N. E. Rep. 1077. 

96. RAILROAD COMPANIES—Killing Stock.—Under Rev. 
St. Tex. art. 4245, which provides that “every railroad 
company shall be liable!for.all stock killed or injured” 





but that, “if the railroad company fence in their road, 
they shall only be liable in case of injury resulting from 
want of ordinary care,” a railroad company that has 
not fenced its road, cannot, when sued for stock killed 
by one of its trains, show that the killing would have 
occurred had the road been properly fenced.—Gul/, C. 
¢ S. F. Ry. Co.v. Hudson, Tex., 148. W. Rep. 158. 

97. RAILROAD COMPANIES—Killing Stock.—Under the 
statute for killing or injuring live-stock on an unfenced 
track, it is not necessary to allege the point at which 
the animals entered upon the track of the railroad.— 
Eaton v. Oregon Ry. § Nav. Co., Oreg., 24 Pac. Rep. 413. 

98. RAILROADS—Stock-killing.—In an action against a 
railway company for stock killed on its track, where 
the jury find on conflicting evidence that a fence could 
have been maintained at the point where the stock got 
on the track without peril to the employees of the 
company, the verdict will not be disturbed.—Pennsyl- 
vania R. Co. v. Mitchell, Ind., 24 N. E. Rep. 1055. 

99. REPLEVIN—Pleading.—In an action to recover per- 
sonal property, it is a good defense that plaintiffs, who 
allege ownership generally, claim only under a mort- 
gage from third persons, and such case does not come 
within Code Wash. § 153, providing that plaintiffs, in 
such action, failing to establish ownership, may prove 
a right of possession by virtue of a special property, 
and amend.—Kerron v. North Pac. Lumbering § Manu- 
Sacturing Co., Washington, 24 Pac. Rep. 445. 

100. SPECIFIC PEREORMANCE—Evidence.—Where, in 
an action for specific performance, a note written by 
the son of the defendant, which authorized the sale of 
the lots as made, is introduced in evidence by the 
plaintiff, it is error to refuse to allow the defendant to 
prove that he did not authorize his son to write the 
note.—McGee v. Kroh, Kan., 24 Pac. Rep. 424. 

101. TRESPASS TO TRY TITLE—Evidence.—Evidence 
that an administrator was appointed for the estate of a 
former owner of the land; that he was ordered to sell 
the land; that he reported having done so; that his re- 
port was confirmed ; and that he received from the pur- 
chaser payment of the purchase money—is sufficient to 
show an equitable title in the purchaser sufficient to 
sustain the action, though no administrator’s deed is 
produced.— Butler v. Brown, Tex., 148. W. Rep. 136. 


102. TRIAL—CONDUCT OF JURY.—The use of wine in 
moderate quantity at a meal will not per se vitiate the 
finding of the jury, when not attended by circumstances 
of misconduct, and it is not shown that any member 
was under the infiuence of an intoxicating liquor.— 
State v. Bellow, La., 7 South. Rep. 782. 

103. TRIAL—Findings.—Where suit is brought to re- 
cover for notes and money alleged to have been lent by 
plaintiff to defendant, and the defendant denies the 
loan, and alleges that the notes and money were de- 
livered to him by plaintiff to be used in paying a debt 
due from plaintiff's husband, a finding that plaintiff 
did not lend the notes and money to the defendant is 
decisive of the case, and it is not necessary for the 
court to determine whether defendant became liable to 
plaintiff on account of the disposition he made of 
plaintiff's notes and money.—Krohn v. Heyn, Tex., 148. 
W. Rep. 130. 

104. VENDOR’S LIEN—Evidence.—In a suit to enforce a 
vendor’s lien, expressly reserved in a note for part of 
the purchase money, it was proper to admit evidence 
that a description contained therein was correct, al- 
though it differed from the description in the contem- 
poraneous mortgage.— Aycock v. Trammell, Tex., 148. W. 
Rep. 147. 

105. WITNESS—Forged Signature.—On a question as to 
the genuineness of defendant’s signature to the bond 
sued upon, certain letters and notes were produced by 
witnesses for plaintiff, who testified that they had re- 
ceived them trom defendant, and believed them to be 
genuine. These papers were not papers in the case: 
Held, proper, on cross-examination of defendant’s wit- 
nesses, not being experts, to exclude their opinion as 
to the genuineness of the signatures thereto.— White 8S. 
M. Co. v. Gordon, Ird., 24. N. E. Rep. 1053. 
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